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The National Association of College and University Attorneys is a nonprofit organization formed 
to serve the needs of attorneys representing institutions of postsecondary education. Institutions 
designate a primary attorney representative and additional attorney representatives to work with 
the association in their behalf. 

Established in 1961, NACUA now serves eight hundred institutions and the nearly 2,500 attorneys 
who represent them. 


NACUA’s programs are designed to fulfill the overall needs of the institutions for assistance in 
understanding and coping with developments in higher education law. NACUA works through at- 
torney representatives of member institutions to facilitate the exchange of legal information among 
institutions of postsecondary education. These attorneys are the central point of NACUA’s focus 
for service and activities because they are most closely concerned with day-to-day legal matters. 


NACUA maintains an office in Washington, D.C., which collects, reviews and disseminates infor- 
mation relating to all aspects of law concerning postsecondary education, including governmental 
developments having significant legal implications. 

In addition to providing direct assistance to member attorneys (whether house counsel, attorneys 
in private practice, or attorneys general), NACUA also works closely with other higher education 
associations to provide general legal information and assistance. 


When situations arise of immediate interest to university attorneys, NACUA alerts primary 


representatives, outlining new developments and suggesting courses of action which should be 
considered. 
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THERAPEUTIC PATERNALISM 
AND THE MISUSE OF 
MANDATORY PSYCHIATRIC 
WITHDRAWALS ON CAMPUS 


GARY PAVELA* 


Experience should teach us to be most on our guard to protect liberty when 
Government’s purposes are beneficient. . . . 


Olmstead v. United States, 277 U.S. 
438, 479 (1928) (Brandeis, J. dissenting) 


An “‘administrative withdrawal’’ procedure at a public college in the 
Midwest provides that a student may be summarily removed from cam- 
pus ‘‘for reasons of mental or emotional health’’ if the student’s actions, 
behavior, ‘‘or state of mind’’ so ‘‘recommend.’’! A public university on 





* B.A. 1968, Lawrence College; M.A. 1970, Wesleyan University; J.D. 1973, Univer- 
sity of Illinois. Director of Judicial Programs and Lecturer in General Honors, University of 
Maryland at College Park. Fellow, Center for Behavioral Science and Law, University of 
Wisconsin-Madison. Law clerk to the late Judge A. P. Murrah, United States Court of Ap- 
peals, 10th Circuit, 1973-74. Research assistance was provided by David Rardin, Ph.D. can- 
didate in Psychology at the University of Maryland-College Park, and by James Touhey, 
third year law student at the University of Maryland School of Law. 

1 Examples cited here are drawn from materials pertaining to psychiatric 
withdrawals supplied to me by the following institutions: 

University of Arizona 

Bowling Green State University 
University of California at Davis 
University of California at Los Angeles 
Columbia University 

University of Delaware 

University of Florida 

University of Georgia 

Harvard University 

University of Kentucky 

Kutztown State College 

University of Massachusetts at Amherst 
University of Michigan 

University of Nebraska 

University of New Hampshire 
University of New Haven 
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the East Coast provides that a student suffering from a ‘‘disturbance’’ 
may be dismissed if ‘‘he/she cannot benefit from the available services of 
[university] therapeutic agencies.’’ In the Mid-Atlantic states, a public 
college permits administrators to withdraw students without a hearing 
‘‘in those cases where counseling and evaluation require it to be the 
proper action.’’ At the latter institution, the withdrawn student is sent 
the following standardized letter: 


We regret that the effect of your present health condition upon you as a per- 
son and upon the college community requires that you receive immediate 
medical attention during which time you will be placed on medical leave of 
absence. Yuu are hereby withdrawn. . . . This action is supported by the pro- 
fessional judgment of appropriate college officials and is in your best in- 
terest at this time. 


These policies, and others elsewhere,? have been developed as alter- 





Ohio State University 

Pennsylvania State University 

Purdue University 

University of Southern California 

State University of New York at Albany 

Western Illinois University 

Western Michigan University 

University of Virginia 

Yale University 
The University of Arizona, Harvard University, UCLA, and the University of Kentucky in- 
dicated that students were not subject to involuntary psychiatric withdrawals except (at 
Arizona and UCLA) in conjunction with a commitment to a mental institution. Columbia 
University, Bowling Green State University, the University of Georgia, Western Michigan 
University and the University of Virginia did not provide a written policy for the 1980-1981 
academic year, although three of those institutions indicated that mandatory psychiatric 
withdrawals were occasionally implemented. The most detailed psychiatric withdrawal 
policies were developed at the University of California-Davis, Purdue University, and the 
University of Massachusetts at Amherst. 

2 Published data or cases pertaining to mandatory psychiatric withdrawals from in- 
stitutions of higher education are sparse. One study currently in progress by Hazel Johnson, 
Scott Rickard, and Brenton H. Steele at the University of Maryland-Baltimore County in- 
volved, in part, a survey of thirty-one public institutions with enrollments of 20,000 or more 
students. Preliminary data indicates that over two thirds of the institutions do provide for 
mandatory psychiatric withdrawals. A total of 44 students were reportedly withdrawn from 
the surveyed institutions during the 1979-80, 1980-81 school years, although one institu- 
tion accounted for nearly half of that total (see infra note 3). Seven schools withdrew more 
students on psychiatric grounds than were expelled for disciplinary reasons. A disconcer- 
ting example of a psychiatric withdrawal policy at a small private institution is found in 
Aronson v. North Park College, 94 Ill. App. 3d 211, 418 N.E.2d 776 (1981). There, the court 
upheld (on contract theory) a psychiatric withdrawal implemented pursuant to the follow- 
ing catalogue statement: 

The institution reserves the right to dismiss at any time a student who in its judg- 
ment is undesirable and whose continuation in the school is detrimental to 
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natives to the traditional disciplinary process on some campuses,’ or as a 
means to remove mentally ill students who are unable to meet academic 
requirements, or to remove students who threaten or attempt to commit 
suicide.* However well intended, many of the policies reflect insufficient 
attention to the requirements of Section 504 of the Rehabilitation Act of 
1973,5 and, by vesting unchecked discretionary authority in mental 
health professionals or student affairs administrators, accord little or no 
procedural protection to those students who may be forced to interrupt 
their education and to endure the stigma associated with a finding of 
some sort of mental disorder. While it is possible to draft psychiatric 
withdrawal policies which may avoid these difficulties,* campus ad- 
ministrators should be alerted to the danger of misusing any psychiatric 
withdrawal policy in an effort to remove students who are simply 
perceived as ‘‘troublesome’”’ or eccentric. Furthermore, in instances 
when apparent violations of student conduct regulations have occurred, 
the frequent resort to psychiatric withdrawals will deny students and the 





himself or his fellow students. Such dismissals may be made without specific 

charge. 
94 Ill. App. 3d at 216, 418 N.E.2d at 781. Inexplicably, counsel for plaintiff apparently fail- 
ed to pursue a federal cause of action under Section 504 of the Rehabilitation Act of 1973 
(see infra note 5 and related discussion at Part I (A)), in spite of the fact that his client was 
said to have insufficient ‘‘mental health’’ to continue her studies and to have symptoms of 
“‘blocking’’ and ‘‘denial.’’ Id. at 778. The court’s holding, of course, does not address rele- 
vant due process issues at public institutions. (See infra Part I (B) and (C)). 

3 For example on January 15, 1976, President Robben W. Fleming at the University 
of Michigan distributed a memorandum on his campus regarding ‘‘Incidents Involving In- 
dividuals Who Appear Have a Mental, Emotional or Behavioral Disorder Which Impels 
Them to Actions Threatening the Safety of Others.’’ President Fleming wrote that ‘‘[t]here 
have been a few incidents during the Fall term involving individuals who appear to have 
some mental, emotional or behavioral disorder. . . . In one case, an individual apparently 
set eighteen fires in various campus buildings before being apprehended.”’ President Flem- 
ing concluded that university disciplinary procedures ‘‘were not drawn with this kind of 
problem in mind”’ and established an ad hoc procedure to bar certain students from campus 
‘‘until such time as we are given reasonable assurances that present psychiatric problems 
have been successfully resolved.’’ The tendency to use psychiatric withdrawals as an alter- 
native to disciplinary procedures varies significantly from campus to campus. The most ex- 
treme example in the Johnson, Rickard, Steele study (see, supra note 2) was a large 
Midwestern institution which expelled no one, suspended fourteen students, and withdrew 
21 students on psychiatric grounds during the two year reporting period. 

4 See Benard and Benard, Institutional Responses to the Suicidal Student: Ethical 
and Legal Considerations, 21 J.C. STUDENT PERSONNEL 109 (1980). The authors received 88 
responses (81% return rate) on a questionaire sent to directors of all 109 accredited universi- 
ty counseling services. Thirty eight of the reporting schools would require that a student 
who had attempted suicide withdraw from school. Five other schools would require the stu- 
dent to move off campus. 

5 29 U.S.C. § 794 (Supp. III 1979) and attendant regulations at 45 C.F.R. § 84 and 34 
C.F.R. § 104 (1980). 

6 Suggested procedures are set forth infra notes 176, 179, and 180. 
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campus as a whole the important benefits and protections associated 
with formal disciplinary action. 


I 
LEGAL ISSUES 


A. SECTION 504 OF THE REHABILITATION ACT OF 1973. 


Section 504 provides, in part: 


No otherwise qualified handicapped individual . . . shall, solely by reason 
of his handicap, be excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under any program or activity 
receiving Federal financial assistance. . . .’ 


A “‘handicapped’’ individual is defined as ‘‘any person who (i) has a 
physical or mental impairment which substantially limits one or more of 
such person’s major life activities, (ii) has a record of such an impair- 
ment, or (iii) is regarded as having such an impairment.’’* The words 
‘‘physical or mental impairment’’ have been defined in the regulations to 
include ‘‘any mental or psychological disorder’’ such as ‘‘emotional or 
mental illness.’’? Drug addiction and alcoholism are also considered 
‘‘physical or mental impairments.’’!° 

With respect to post-secondary and vocational education, the regula- 


tions define a ‘‘qualified’’ handicapped person as an individual ‘‘who 
meets the academic and technical standards requisite to admission or 
participation in the recipient’s education program or activity.’’!! The 
regulations then state that: 





7 Section 504 of the Rehabilition Act of 1973 has been codified at 29 U.S.C. § 794 
(1976). 

8 29 U.S.C. § 706 (7)(B). The regulations define ‘‘major life activities’? to mean 
“functions such as caring for one’s self, performing manual tasks, walking, seeing, hearing, 
speaking, breathing, learning, and working.’’ 45 C.F.R. § 84.3 (j)(2)(ii) (1980). 

9 45 C.F.R. § 84.3 (j)(2)(i)(B) (1980). See Doe v. New York Univ., 666 F.2d 761 (2d 
Cir. 1981) (medical student with ‘‘history of mental impairments”’ and ‘‘psychiatric prob- 
lems’’ classified as a handicapped person under the statute); Pushkin v. Regents of the 
University of Colorado, 658 F.2d 1372 (10th Cir. 1981) (applicant with ‘‘emotional prob- 
lems’’ resulting from multiple sclerosis is handicapped within meaning of the statute); Doe 
v. Colautti, 454 F. Supp. 621 (E.D. Pa. 1978), aff’d 592 F.2d 704 (3d Cir. 1979) (incompetent 
adult in private psychiatric hospital ‘‘unquestionably is a handicapped individual’’ within 
the meaning of Section 504); Doe v. Syracuse School Dist., 504 F. Supp. 333 (N.D.N.Y., 
1981) (school district violated Section 504 by making preemployment inquiry pertaining to 
mental disorders); Howard S. v. Friendship Independent School Dist., 454 F. Supp. 634 
(S.D. Tex. 1978) (school district violated Section 504 by constructive expulsion of student 
with various disabilities, including ‘‘emotional problems’’); Sites v. McKenzie, 423 F. 
Supp. 1190 (N.D. W. Va., 1976) (plaintiff with history of ‘‘mental impairment’’ is covered 
by the statute). 

10 45 C.F.R. § 84 App. A at 290 (1980). 

11 45 C.F.R. § 84.3 (k)(3) (1980). Appendix A to the regulations contains the statement 
that ‘‘[t]he term ‘technical standards’ refers to all nonacademic admissions criteria that are 
essential to participation in the program in question.’’ 45 C.F.R. § 84 App. A, at 355 (1980). 
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No qualified handicapped student shall, on the basis of handicap, be ex- 
cluded from participation in, be denied the benefits of, or otherwise be sub- 
jected to discrimination under any academic, research, occupational train- 
ing, housing, health, insurance, counseling, financial aid, physical educa- 
tion, athletics, recreation, transportation, other extracurricular, or other 
post-secondary education program or activity to which this subpart 
applies.12 


Relevant portions of Section 504 and related regulations have 
generally been interpreted to favor recipient institutions. It is useful to 
review several of those interpretations in order to consider the precise 
ways in which the Act may affect psychiatric withdrawal policies com- 
parable to those cited in the introduction. 

First, the inclusion of ‘‘mental and psychological disorders’’ within 
the coverage of the Act has not been construed to mean that a recipient 
college or university must ignore or excuse the behavioral manifestations 
resulting from such disorders. In 1977, before final interpretative regula- 
tions were issued, the United States Attorney General released a formal 
opinion pertaining to Section 504 which affirmed that ‘‘[a] person’s 
behavioral manifestations of a disability may . . . be such that his. . . par- 
ticipation would be unduly disruptive to others, and Section 504 
presumably would not require unrealistic accommodations in such a sit- 
uation.’’!3 A similar conclusion was reached by the Department of Health, 
Education and Welfare (now Department of Health & Human Services), 
which advised in an ‘‘Analysis of Regulation’’ that a recipient may hold a 
drug addict or alcoholic (or, presumably, any person suffering from a 
comparable mental impairment) ‘‘to the same standard of performance 
and behavior to which it holds others, even if any unsatisfactory perfor- 
mance or behavior is related to’’ the person’s mental impairment. In 
short, according to the HEW analysis, the statute and regulations were 
designed to prohibit the exclusion of a handicapped student at a reci- 
pient institution of higher education only ‘‘if the person can successfully 
participate in the education program and complies with the rules of the 
college and if his or her behavior does not impede the performance of 
other students.’’15 

A further restriction of the potential coverage of Section 504 resulted 
from the Supreme Court’s 1979 decision in Southeastern Community 
College v. Davis.‘* Holding that the refusal of an educational institution 
to admit an individual with a serious hearing impairment did not con- 
stitute a violation of Section 504, the Court rejected the argument that the 
Act required recipient educational institutions ‘‘to make substantial 





12 45 C.F.R. § 84.4 (a) (1980). 

13 Opinion of the United States Attorney General, April 12, 1977: ‘‘Rehabilitation Act 
of 1973—Coverage of Alcoholics and Drug Addicts.’’ (43 Op Atty Gen Opinion No. 12, at p. 
2). 

14 45 C.F.R. § 84 App. A, at 290. 

?8 Id. at 291. 

16 442 U.S. 397 (1979). 
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modifications in their programs to allow disabled persons to 
participate.’’” Essentially, it was held that a ‘‘qualified handicapped in- 
dividual,’’ as defined by the statute, ‘‘is one who is able to meet all of a 
program’s requirements in spite of his handicap.’’** (Emphasis 
supplied). Although the Court did suggest that ‘‘situations may arise 
where a refusal to modify an existing program’’ to accommodate a han- 
dicapped person ‘‘might become unreasonable and discriminatory,’’'® 
that suggestion was made in the context of the Court’s reference to possi- 
ble ‘‘technological advances’’?° and would not appear to require a reci- 
pient institution of higher education to modify ‘‘reasonable rules of con- 
duct’’ in order to accommodate a person suffering from a mental 
disorder. ?1 

The reasoning in Davis was recently applied and amplified by the 
United States Court of Appeals for the Second Circuit in a case specifical- 
ly involving a mental disorder. In Doe v. New York University,?? the 
court of appeals reversed the grant of a preliminary injunction?* requir- 
ing the medical school at New York University to readmit a former stu- 
dent who claimed she had been denied readmission solely because of her 
previous history of psychiatric difficulties. The Doe case, of course, re- 
quires considerable development here, in light of the nature of Doe’s han- 
dicap and because of the analysis offered by the court of appeals. 

Jane Doe (a pseudonym) gained admission to the medical school at 


New York University in 1975 after falsely representing on her application 
that she had not had any chronic ‘‘emotional problems.’’24 In fact, Doe 
had previously ‘‘suffered episodes of serious psychiatric difficulties, 
characterized by depression and self-destructive behavior’ and had been 
‘hospitalized involuntarily.’’25 Doe’s previous history was subsequently 
discovered after her enrollment, but New York University allowed her to 





. at 405. 
. at 406. 
. at 412-13. 
. at 412. 
21 See 1977 Attorney General’s opinion, supra Note 13, and Doe v. New York Univ., 
666 F.2d 761 (2d Cir. 1981): ‘‘[I]f the handicap could reasonably be viewed as posing a 
substantial risk that the applicant would be unable to meet [the institution’s] reasonable 
standards, the institution is not obligated by the Act to alter, dilute or bend them to admit 
the handicapped applicant,’’ Id. at 775, citing Southeastern Community College v. Davis, 
442 U.S. 413 n.12. Also, Part 84.44 of the regulations, which may be interpreted to require 
such modifications, is titled ‘‘Academic Adjustments’’ and would not appear to be ap- 
plicable to conduct rules unrelated to academic evaluation. These regulations may, in any 
event, be given a very narrow interpretation, or invalidated altogether. See concurring opi- 
nion of Burger, C.J. in University of Texas v. Camenisch, 451 U.S. 390 (1981). See also 
petitioner’s Brief and Brief Amici Curiae in Univ. of Texas v. Camenisch in 8 J. or COLL. & 
Univ. L. 58 (1981). 
22 Doe, 666 F.2d 761 (2d Cir. 1981). 
23 Doe v. New York Univ. No. 77-6285, slip. op. (S.D.N.Y. Sept. 25, 1981). 
24 Doe, 666 F.2d at 765-66. 
5 Brief of Appellee at 10, Doe v. New York Univ., 666 F.2d 761 (2d Cir. 1981). 
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continue her studies with the understanding that she would be expected 
to withdraw from school if her psychiatric problems recurred.?* Shortly 
thereafter, in January 1976, Doe engaged in ‘‘self-destructive behavior’ 
(bleeding herself with a catheter so she ‘‘could cope with her stress’’)?7 
and she agreed to withdraw, with the understanding that she might re- 
quest reinstatement.2* Doe was hospitalized shortly after her withdrawal 
and was diagnosed as having a serious mental disorder requiring exten- 
sive treatment over a number of years.?° 

Doe reapplied to the New York University Medical School in June of 
1977, contending that she had received psychiatric treatment and that 
she had ‘‘ceased altogether her self-destructive behavior and learned 
alternate, healthy forms of behavior to deal with stressful situations.’’3° 
New York University ultimately denied Doe’s application, after arrang- 
ing for her to be interviewed by a New York University psychiatrist?’ and 
after reviewing favorable letters of evaluation from two psychiatrists who 
had treated her.32 Doe then filed a lawsuit? in the United States District 
Court for the Southern District of New York, asking the court to compel 
her readmission ‘‘on the grounds that she was an otherwise qualified 
handicapped person whom New York University had excluded . . . solely 
on the basis of her history of mental impairment in violation of Section 
504.’’34 While awaiting the outcome of what became a very protracted 


lawsuit,35 Doe obtained a Masters Degree in Health Policy and Manage- 
ment at Harvard University3* and was successfully employed as a pro- 





26 Doe, 666 F.2d at 768. 

27 Id. at 767. 

28 Id. at 768. 

29 Id. Doe was classified as having a ‘‘Borderline Personality’’ which ‘‘is a serious 
condition . . . . [A] person suffering from it is likely to have it continue through most of his 
or her adult life, subject to modification only by treatment by well trained therapists over a 
period of years and adoption of a lifestyle which avoids situations that subject the person to 
types of stress with which he or she cannot cope.”’ Id. at 772. 

° Brief of Appellee at 5, Doe v. New York Univ., 666 F.2d 761 (2d Cir. 1981). 

31 666 F.2d at 769-70. 

32 Id. 

33 Although the Supreme Court has not addressed the issue, there is substantial agree- 
ment among lower courts that Section 504 creates a private right of action. See Pushkin, 
supra note 8 at 1377, with extensive citations therein. 

34 Brief of Appellee at 7, Doe v. New York Univ., 666 F.2d 761 (2d Cir. 1981). 

35 Doe commenced her lawsuit in 1977. The District Court required her to exhaust her 
administrative remedies, 442 F. Supp. 522 (S.D.N.Y. 1978). On August 14, 1979, the Office 
for Civil Rights for the Department of Health, Education and Welfare issued a letter of find- 
ings in Doe’s favor. NYU requested reconsideration, which subsequently produced the 
same result. Conciliation efforts then failed. HEW eventually closed the complaint in 
‘‘deference to the [pending District Court] proceedings.’’ 666 F.2d at 771. 

36 Brief of Appellee at 7, Doe v. New York Univ., 666 F.2d 761 (2d Cir. 1981). Doe 
received favorable evaluations from her professors, including the following: 

[Jane Doe] has seemingly limitless intellectual capabilities. In addition, she is one 
of the most determined and conscientious persons with whom I have ever come 
into contact . . . from my point of view she is the best student that I’ve had at [Har- 
vare}.......°” Id; 
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gram analyst with the Department of Health, Education and Welfare, 
where she received ‘‘various awards and commendations.’’?” 

In 1981, approximately five years after Doe withdrew from New York 
University, the district court granted a preliminary injunction requiring 
New York University to readmit her. It was held that Doe was ‘‘handicap- 
ped”’ within the meaning of Section 504;%* that she had established that 
she was ‘‘otherwise qualified’’ in spite of her handicap;% and that New 
York University had not met its burden of showing ‘‘that the plaintiff was 
not otherwise qualified, or that the rejection . . . was for reasons other 
than handicap.’’*° The court concluded that New York University’s 
reasons for rejecting Doe were based upon ‘‘unfounded factual conclu- 
sions’’* and observed that 





37 Id. at 13 n.14. Doe received several favorable letters of evaluation from her super- 
visors, including a former Surgeon General of the United States, who found her ‘‘extremely 
conscientious and very highly respected by her colleagues’’ in a ‘‘very demanding’’ work 
environment. Id. at 10. 
38 Doe, No. 77-6285, slip op. at 10 (S.D.N.Y. Sept. 25, 1981). 
39 Id. at 23. 
40 Id. at 23-24. The District Court in Doe adopted the standard set forth in Pushkin, 
658 F.2d 1372 (10th Cir. 1981): 
1) The plaintiff must establish a prima facie case by showing that he was an 
otherwise qualified handicapped person apart from his handicap, and was re- 
jected under circumstances which gave rise to the inference that his rejection was 
based solely on his handicap; 
2) Once plaintiff establishes his prima facie case, defendants have the burden of 
going forward and proving that plaintiff was not an otherwise qualified handicap- 
ped person, that is one who is able to meet all of the program’s requirements in 
spite of his handicap, or that his rejection from the program was for reasons other 
than his handicap; 
3) The plaintiff then has the burden of going forward with rebuttal evidence 
showing that the defendants’ reasons for rejecting the plaintiff are based on 
misconceptions or unfounded factual conclusions, and that reasons articulated for 
the rejection other than the handicap encompass unjustified consideration of the 
handicap itself. Doe, slip op. at 21. 

The Court of Appeals in Doe rejected this standard and observed that ‘‘NYU does not have 

the burden, once it shows that the handicap is relevant to reasonable qualifications for read- 

mission, of proving that Doe is not an otherwise qualified handicapped person.’’ 666 F.2d 

at 777 n.7. Instead, it was held that: 
In a suit under § 504 the plaintiff may make out a prima facie case by showing that 
he is a handicapped person under the Act and that, although he is qualified apart 
from his handicap, he was denied admission or employment because of his han- 
dicap. The burden then shifts to the institution or employer to rebut the inference 
that the handicap was improperly taken into account by going forward with 
evidence that the handicap is relevant to qualifications for the position sought. Cf. 
Dothard v. Rawlinson, 433 U.S. 321 (1977). The plaintiff must then bear the 
ultimate burden of showing by a preponderance of evidence that in spite of the 
handicap he is qualified and, where the defendant claims and comes forward with 
some evidence that the plaintiff's handicap renders him less qualified than other 
successful applicants, that he is at least as well qualified as other applicants who 
were accepted. 

Id. at 776. 

41 Doe, slip op. at 24. 
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*‘[ajlthough this court could (and ultimately may have to) listen to all of the 
earnestly offered psychiatric diagnosis . . . the court finds the plaintiff’s ac- 
tual behavior and condition over the past five years to be more reliable 
criteria for predicting her future behavior [and that] she will more likely 
than not be able to complete her course of medical studies and serve 
creditably as a physician.’’4? 


New York University immediately appealed the district court deci- 
sion, which was speedily reversed** by the United States Court of Ap- 
peals in an opinion which all but decided the case before it ever went to 
trial. Essentially, it was held that although Doe should be classified as a 
handicapped person under Section 504,** she had failed to show ‘‘that 
despite her handicap she is qualified’’ for admission to the New York 
University Medical School.*5 The ‘‘crucial question’’ was ‘‘the substan- 
tiality of the risk that [Doe’s] mental disturbances will recur, resulting in 
behavior harmful to herself and others.’’** The court held that there was a 
‘‘significant risk’’ of such recurrence?’ and, even if the risk was simply 
‘“‘appreciable,’’ that factor ‘‘could properly be taken into account in 
deciding whether, among qualified applicants, it rendered [Doe] less 
qualified than others for the limited number of spaces available.’’* The 
court also observed that although Section 504 ‘‘requires us rather than 
the institution to make the final determination of whether a handicapped 
individual is ‘otherwise qualified’ . . . considerable judicial deference 
must be paid to the evaluation made by the institution itself... .’’49 

The full impact of the holding by the court of appeals in Doe may be 
limited by the particular nature of Doe’s mental disorder,®° and by the 





42 Td. at 14. 

43 The issuance of preliminary injunctive relief was reversed. The denial of summary 
judgment for NYU was affirmed. Doe, 666 F.2d at 780. 

44 Id. at 777. NYU had argued that Doe’s mental impairment had ‘‘never substantially 
limited any major life activity so as to make her ‘handicapped’ within the meaning of Sec- 
tion 504.’’ Brief of Appellants at 49. The Court of Appeals rejected that argument, since Doe 
was, at the very least, ‘‘regarded as having such an impairment”’ Doe, slip op. at 23 which, 
under the regulations, may be regarded as limitation upon ‘‘major life activities.’’ 45 C.F.R. 
§ 84.3 (j)(2)(iv)(B) and (C). 

45 Doe, 666 F.2d at 777. 

46 Id. The Court occasionally confused the distinction between whether or not Doe 
had a ‘‘dormant’’ mental disorder which will reoccur, id. at 779, or a mental disorder which 
may result in the recurrence of ‘‘self-destructive and antisocial activity’’ under certain types 
of stress, id. at 778. NYU took the position that Doe was suffering from a ‘‘life-long’’ condi- 
tion which is not ‘‘readily treated.’’ Brief of Appellants at 17. 

47 Doe, 666 F.2d at 779. 

48 Id. at 777. 

49 Id. at 776. 

50 See supra note 29. The Court observed in a note that: 

[C]are must be exercised by schools and employers (and courts assessing their 
decisions under § 504) not to permit prior mental illness to be routinely regarded 
as a disqualification. This case, however, involves not simply a prior mental ill- 
ness; Doe has been diagnosed as having a recognized disorder for which long- 
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special stress associated with medical education.*' Nonetheless, the case 
does reinforce an interpretation of Section 504 which would allow a reci- 
pient institution to take into account the likely recurrence of harmful 
behavior®? by a person suffering from a mental disorder.5? Accordingly, 
Doe (along with Davis, the HEW analysis and the cited 1977 Attorney 
General’s opinion) demonstrates that Section 504, by itself, would not 
necessarily preclude the psychiatric withdrawal or exclusion of students 
from institutions of higher education. Furthermore, it is clear, at least in 
the Second Circuit, that the courts will accord considerable deference to 
relevant evaluations or determinations made by college and university of- 
ficials. 

Having some idea of what Section 504 apparently does not preclude 
may offer an insight into what is precluded, and why a poorly drafted 
psychiatric withdrawal policy could be applied in a way which would 
run afoul of the Act. Essentially, every relevant interpretation of Section 
504 has distinguished between a simple diagnosis of a mental disorder 
and the behavior resulting from such a disorder. The latter, if it in- 
dicates54 that the student cannot meet reasonable institutional standards, 
will probably be sufficient grounds for exclusion. It would not be suffi- 
cient, however, to exclude a student: 





term treatment has been prescribed by competent psychiatrists and Doe has 
declined to accept such recommended treatment. 
Doe, 666 F.2d at 779 n.10. 
51 Doe had been able to establish that she could function quite well as a graduate stu- 
dent and as an employee. See supra notes 36 and 37. Nonetheless, the Court noted that 
‘(t]he non-recurrence of Doe’s self-destructive and antisocial activity for the past four years, 
during which she has peacefully coexisted with others, is attributed to the fact that the types 
of stress to which she has been subjected at the Harvard School of Public Health and as a 
HEW employee do not approximate the seriousness of those which she would experience as 
a medical student and doctor.’’ Doe, 666 F.2d at 778. The Court also observed in a footnote 
that medical students apparently ‘‘are subject to exceptional stresses.’’ Id. at 778 n.9. See 
also, infra note 57, for comparison with a Second Circuit opinion in a Section 504 case not 
involving medical education. 
52 ‘‘Harmful behavior’ in this context would indicate, according to the HEW 
analysis, that the person: 
1. could not successfully participate in the school’s education program, or 
2. is unable to comply with the reasonable behavioral rules of the college, or 
3. engages in behavior which impedes the performance of other students. 

45 C.F.R. § 84 App. A, at 291. 

53 A set of definitions for various mental disorders is contained in the American 
Psychiatric Association DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS (1980) 
{hereinafter referred to as DSM-III]. 

54 Any decision to exclude an affected student (made outside of a disciplinary con- 
text) would, of necessity, require some implicit or explicit determination about the likely 
recurrence of the harmful behavior which prompted the initial inquiry. The relative care 
with which this inquiry is made may determine the outcome of any subsequent litigation. 
See infra note 73. 
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simply because the student was suffering from a mental 
disorder,®> or had a mental disorder in the past,5* or 
because it was assumed, without sufficient supporting 
evidence, that a student suffering from a particular mental 
disorder would be unable to meet reasonable institutional stan- 
dards,°” or 
because, out of paternalistic concern, it is hoped that a student 
suffering from a mental disorder (who, nonetheless, continues 
to meet reasonable academic or conduct standards) will obtain 
treatment elsewhere.*® 
It is not necessary to rely entirely upon a process of elimination in 
order to speculate about the likely impact of Section 504 on psychiatric 
withdrawals from institutions of higher education. The recent holding by 
the United States Court of Appeals for the Tenth Circuit in Pushkin v. 
Regents of the University of Colorado®® offers more substantive guidance, 
albeit in a different context. 
In Pushkin, the court of appeals affirmed a lower court determina- 
tion®® that a rejected applicant to a psychiatric residency program had 





55 Doe, 666 F.2d 761. The Court noted that judicial deference would be paid to rele- 
vant evluations of students, ‘‘absent proof that [the institution’s] standards and its applica- 
tion of them serve no other purpose than to deny an education to handicapped persons.” Id. 
at 776. 

56 Id. at 779 n.10; see cited language at note 50, supra. 

57 See New York State Ass’n for Retarded Children v. Carey, 612 F.2d 644 (2d Cir. 
1979). The Court held that a New York City Board of Education plan to isolate children car- 
rying serum hepatitis virus violated Section 504, since the Board had been ‘‘unable to 
demonstrate that the health hazard posed by the . . . children was anything more than a 
remote possibility.’’ Id. at 650. The Court observed that 

While Section 504 has been the subject of infrequent litigation thus far, this Court 
and others confronting adverse action based on a physical handicap have implicit- 
ly assumed that the government agency or other federal funds recipient must 
establish in court a justification for its action. 
Id. at 649. 
Furthermore, while indicating a willingness to accord judicial deference to ‘‘the reasoned 
decision-making of administrators bearing sensitive responsibilities,’’ the Court concluded 
that 
The courts are also assigned a sensitive task, and that task is to ensure that the 
established legal standards—constitutional and statutory—are followed by 
government agencies. To permit the factual determinations of these agencies to go 
unchallenged may be to neglect this task, for the facts will often be dispositive, 
and the question of compliance with prevailing legal standards will often be 
determined by the manner in which the agency has found these facts. 
Id. at 648. 

58 Instead, according to Doe, it will be necessary to show that the student can 
‘‘reasonably be viewed as posing a substantial risk of being unable to meet reasonable [in- 
stitutional] standards.’’ 666 F.2d at 775. Such standards could include, of course, prohibi- 
tions against acts or threats which indicate that the student poses a risk to self or others. 

59 Pushkin, 658 F.2d 1372 (10th Cir. 1981). 

60 Pushkin v. Regents of the Univ. of Colo., 504 F. Supp. 1292 (D. Colo. 1981). 
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been discriminated against solely by reason of his handicap (multiple 
sclerosis and presumed ‘‘emotional instability’’ resulting therefrom).* 
Pushkin, a medical doctor confined to a wheel chair, had applied to a 
University of Colorado psychiatric residency program and was interview- 
ed by four faculty members of the University of Colorado Psychiatric 
Hospital. The mean ratings from Pushkin’s interview were held to be too 
low fer admission, resulting in his rejection and his subsequent law suit. 

A critical finding by the trial court in Pushkin, supported by the 
Court of Appeals, was that the observations of the interviewing panel 
were ‘‘not predicated on any known deficiency of Dr. Pushkin himself,”’ 
but were based upon the interviewers ‘‘general knowledge’’ of multiple 
sclerosis ‘‘and their concern for psychologic reactions [of patients] and in 
turn the doctor, as a result of his being in a wheel chair.’’*? Individual in- 
terviewers, as quoted or paraphrased by the court, concluded, for exam- 
ple, that Pushkin had ‘‘a lot of anger’’ which he was ‘‘unaware of or can- 
not deal with;’’ that he was ‘‘teachable,’’ but would be unable ‘‘to face 
the [reactions] that can be stirred up in his patients by his physical condi- 
tion;’’ that he was unable, as a result of his handicap, to withstand ‘‘the 
emotional stress of treating patients;’’ and that he ‘‘had emotional prob- 
lems’’ and was ‘‘emotionally upset;’’ and that his work ‘‘would make him 
unhappy.’’®? Pushkin’s interviewers, however, had met with him for 
only 45 minutes before forming their conclusions and were contradicted 
at trial by another University of Colorado psychiatrist, who treated 
Pushkin and had observed him for four years.** The latter, who also inter- 
viewed potential medical residents at Colorado (not including Pushkin), 
was “‘apprehensive about testifying in opposition to his employers,’’®® 
but affirmed that Pushkin was ‘‘well within the norm of emotional con- 
trol and behavior;’’ that he ‘‘treated . . . patients appropriately’? and 
‘“‘reasonably well understood their feelings toward him;’’ and that 
Pushkin was a ‘“‘responsible, reasonable, reasoned and conscientious 
physician.’’®® 

The court of appeals in Pushkin endorsed the trial court’s conclusion 
that the interviewers’ reasons for rejecting Pushkin were based upon ‘‘in- 
correct assumptions or inadequate factual grounds’’*”? and that those 
reasons had been effectively rebutted. The University’s argument that 
Pushkin was, in any event, less qualified than other applicants was also 
rejected, since it was ‘‘not supported by the record”’ and had not been ar- 
ticulated in the original interviewers’ reports.** Above all, what seemed 





Pushkin, 658 F.2d at 1382. 
. at 1386. 
. at 1388. 
. at 1389. 


. at 1383. 
- at 1382. 
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of particular concern to the court of appeals was the fact that the ‘‘conclu- 
sions of the examining board rest on psychologic theory. Our reaction is 
that these are weak and inadequate threads where, as here, the entire 
future of the plaintiff is at stake.’’®® 

The Tenth Circuit’s reasoning in Pushkin appears to be distinctly 
different from that followed by the Second Circuit in Doe. Aside from the 
question of burden of proof,”° however, those differences may be more il- 
lusory than real.”1 Given the facts as found by the trial court in Pushkin, 
the result reached there is entirely consistent with a warning in Doe that 
schools should not ‘‘routinely’’ regard a handicap as a disqualification.72 
In the context of mandatory psychiatric withdrawals, therefore, both 
cases support the conclusion, as set forth above, that recipient institu- 
tions of higher education should conduct a careful inquiry’? into whether 
a student suffering from a mental disorder has engaged in some 
demonstrable behavior’* which indicates that he or she can ‘‘reasonably’”’ 
be viewed as posing a ‘‘substantial risk’’ of being unable to meet 
‘‘reasonable [institutional] standards.’’’5 If this analysis is correct, the 





69 Id. at 1341. 

70 See supra note 40. 

71 Some observers may conclude that the Second Circuit appears to have adopted a 
‘rational basis’’ test in Doe, which was rejected by the Tenth Circuit in Pushkin (e.g., a 
school may discriminate against a qualified handicapped person if it has a ‘‘rational basis”’ 
for doing so.) In practice, however, both circuits appear to allow institutions to apply a 
‘‘reasonable basis’’ or ‘‘substantial evidence’’ test to determine whether or not the han- 
dicapped person is qualified. Compare Doe, 666 F.2d at 776 (‘‘[t]he privotal issue is not 
whether the handicap was considered but whether under all the circumstances it provides a 
reasonable basis for finding the plaintiff not to be qualified . . .’’) and Pushkin, 658 F.2d at 
1383 (‘‘[t]he mere fact that the university acted in a rational manner is no defense to an act 
of discrimination. . . . [but it] may be used to lend credence to the proposition that no 
discriminatory action has been taken . . .’’). Also, it should not be assumed that the Second 
Circuit’s deference to educators is significantly greater than what might be encountered in 
the Tenth Circuit, given the holding in New York State Ass’n for Retarded Children, 612 
F.2d 644 (2d Cir. 1979). See supra note 57. Finally, one cannot read these cases—with their 
striking factual differences—without considering the possibility that the basic ‘‘attrac- 
tiveness’’ of the plaintiffs (their personal characteristics, behavior, nature of handicap, and 
the like) may have had a substantial impact on the outcome. 

72 See supra note 50. 

73 NYU appeared to go to extraordinary lengths to assure procedural fairness to Doe. 
For example, she was permitted to discuss her situation personally with the Dean of the 
medical school, who subsequently allowed her to continue her studies, until the recurrence 
of her self-destructive behavior. (Doe, 666 F.2d at 767). Furthermore, before making a final 
decision to deny readmission to Doe, NYU arranged for her to be evaluated by a psychiatrist 
who was careful to ‘‘avoid biasing herself’’ in advance. (Id. at 769-70). These procedural 
precautions, noted by the Court of Appeals, are distinctly different from the 45 minute inter- 
views given to Pushkin (Pushkin, 658 F.2d at 1389) and may represent a significant reason 
for the differing result in the two cases. 

74 For example, in Doe, the Court of Appeals associated ‘‘the seriousness of harm in- 
flicted in prior episodes’’ with the ‘‘risk’’ Doe purportedly presented to herself and to 
others. 666 F.2d at 777. In other words, Doe’s past behavior was an important factor in 
determining her present ‘‘risk.’’ 

75 Id. at 775. 
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literal application of psychiatric withdrawal policies permitting students 
to be summarily removed simply ‘‘for reasons of mental health’’ or 
because students ‘‘cannot benefit from . . . [university] therapeutic agen- 
cies’ will remain a potential source of liability under Section 504. 


B. SUBSTANTIVE DUE PROCESS 


For years various commentators’® have criticized the overbroad, 
vague, confusing and occasionally preposterous standards for student 
conduct which used to be encountered at campuses across the country 
(e.g. the famous ‘‘not a typical Syracuse girl’’ explusion in Anthony v. 
Syracuse University.)’?? Many schools began to discard such standards in 
the 1960’s, perhaps as a result of litigation,”* or in response to urgings 
from various national educational organizations.”? The operative princi- 
ple, of course, was that students should not be subject to arbitrary 
dismissals based upon regulations or standards which did not state with 
sufficient precision what was or was not acceptable behavior. 

Although disciplinary rules are being written with greater specifici- 
ty,2° some campuses have chosen to adopt psychiatric withdrawal 
policies which could serve as unintended parodies of student conduct 
regulations at the turn of the century. Now, instead of being expelled for 
‘conduct prejudicial to the school,’’*! students are ‘‘withdrawn’’ 
because their ‘‘state of mind’’ so ‘‘recommends’’®? or because their 


“‘mental health’’ renders them ‘‘undesirable.’’*? Indeed, the similarity 
between the old disciplinary standards and the new ‘‘medical’’ ones is so 





76 See, e.g., Seavey, Dismissal of Students: Due Process 70 Harv. L. REv. 1406 (1957). 
77 224N.Y. 487, 231 N.Y.S. 435 (App. Div., 1928). 
78 See Soglin v. Kauffman, 295 F. Supp. 978 (W.D. Wis. 1968) aff'd 418 F.2d 163 (7th 
Cir. 1969). The Court concluded that: 
[T]he constitutional doctrines of vagueness and overbreadth are applicable, in 
some measure, to the standard or standards to be applied by the university in 
disciplining its students, and that a regime in which the term ‘misconduct’ serves 
as the sole standard violates the due process clause of the fourtheenth amendment 
by reason of its vagueness, or, in the alternative, violates the first amendment as 
embodied in the fourtheenth by reason of its vagueness and overbreadth. 

Id. at 991. 

79 See, e.g., the 1967 ‘‘Joint Statement on Rights and Freedoms of Students’’ prepared 
by the American Association of University Professors, the American Association for Higher 
Education, and the U.S. National Student Association, among others. The Joint Statement 
contained the statement at page four that ‘‘[o]ffenses should be as clearly defined as possi- 
ble’ and published in advance. 

80 See, e.g., the ‘‘Model Code for Student Rights, Responsibilities and Conduct’’ 
published by the American Bar Association in 1969. See also Pavela, Limiting the ‘Pursuit 
of Perfect Justice’ on Campus: A Proposed Code of Student Conduct 6 J. or CoLL. UNIv. L. 
137 (1979-80). 

81 See Dixon v. Alabama State Board of Educ., 294 F.2d 150, 152 n.2 (5th Cir. 1961). 

82 Unless otherwise indicated, all cited examples are from psychiatric withdrawal 
policies provided by institutions listed at note 1, supra. 

83 Aronson, 94 Ill. App. 3d 211, 418 N.E.2d 776 (1981). 
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striking that one suspects that the latter were appropriated in their entire- 
ty from college catalogues of the 1950’s (or earlier) and dressed up with 
suitable therapeutic nomenclature. The end result, of course, is the same, 
or worse:** students are stigmatized and dismissed on the basis of 
unintelligible standards which are readily subject to arbitrary and 
discriminatory application. 

The most dangerous misapplication of any broadly worded 
psychiatric withdrawal policy would be to dismiss socially or politically 
‘‘eccentric’’ students who had not engaged in any behavior which posed 
a danger to themselves or others, or which substantially disrupted nor- 
mal university activities. It was precisely this danger, (in the context of 
overbroad disciplinary regulations) which most concerned Professor 
Charles Alan Wright, who wrote in a 1969 Vanderbilt Law Review article 
that ‘‘[i]f the institution is no longer free to discipline a student because 
he peacefully expresses unpopular political views, how easy it would be 
to proceed against him indirectly on the ground that an unkempt ap- 
pearance or bizarre clothes violated the interdictions about ‘good taste’ 
and ‘proper conduct.’’’®5 

Generally, at public institutions, the courts have been unwilling to 
tolerate the type of abuse feared by Professor Wright. Recently, for exam- 
ple, in Shamloo v. Mississippi State Board of Trustees,** the U.S. Court 
of Appeals for the Fifth Circuit declared that a university regulation 
which authorized only ‘‘wholesome’’ demonstrations was unconstitu- 
tionally vague. The court observed that a school regulation ‘‘is un- 
constitutionally vague if people of common intelligence must guess at its 
meaning and differ as to its application’’ and that ‘‘[t]he regulation must 
not be designed so that different officials could attach different meanings 
to the words in an arbitrary and discriminatory manner.’’®” 

The holding in Shamloo follows a long line of cases indicating that 
courts will require public educational institutions to give ‘‘scrupulous 
protection’”’ to the first amendment rights of students.** Perhaps the best 
known of those cases, Tinker v. Des Moines School District®? held that 
some forms of behavior (e.g., wearing an armband) can be ‘‘the type of 
symbolic act that is within the Free Speech Clause of the First Amend- 
ment.’’°° Such symbolic acts cannot be prohibited on the basis of ‘‘undif- 
ferentiated fear or apprehension of disturbance.’’*' Instead: 





See the discussion at Part I(c), infra, pertaining to the damaging effect of a ‘‘mental 
’ stigma. 

Wright, ‘‘The Constitution on Campus’’ 22 VAND. L. REv. 1027, 1064-65 (1969). 

620 F.2d 516 (5th Cir. 1980). 

Id. at 523-24. 

West Virginia v. Barnette, 319 U.S. 624, 637 (1943). 
9 393 U.S. 503 (1968). 

Id. at 505. 

Id. at 508. 
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[ijn order for the State in the person of school officials to justify prohibition 
of a particular expression of opinion, it must be able to show that its action 
was caused by something more than a mere desire to avoid the discomfort 
and unpleasantness that always accompany an unpopular viewpoint. Cer- 
tainly where there is no finding and no showing that engaging in the forbid- 
den conduct would ‘materially and substantially interfere with the re- 
quirements of appropriate discipline in the opertion of the school,’’ the 
prohibition cannot be sustained.® 


The fact that most psychiatric withdrawal policies are not designed 
to restrict freedom of expression on campus does not mean that an over- 
broad policy could not be used to accomplish that result. It is all too easy 
to associate a mental disorder with expressions of unpopular social or 
political views.°* Having made such a determination, school officials 
could readily remove deviants in order to assure that their ‘‘needs’’ 
would be met by ‘‘therapy’’ elsewhere, and that their activities would no 
longer disturb or ‘‘cause concern’’ to other students. Indeed, at those in- 
stitutions where administrators view students as passive ‘‘receptacles for 

. . information,’’®* and where placidity is valued more than intellectual 
ferment, the malleable standards found in many psychiatric withdrawal 
policies could be used to withdraw (and to stigmatize as ‘‘mentally ill’’) 
the most thoughtful, sensitive, intelligent, challenging and socially com- 
mitted students at the school. 


It is doubtful that most courts, having prevented direct assaults 
against civil liberties at public schools in the 1960’s and 1970’s, would 
now permit educators to circumvent those holdings through the facile 
use of ‘‘therapeutic’’ language. The Supreme Court has rejected similar 
efforts by state officials in the past,°5 and reiterated in Healy v. James%* 
that first amendment rights ‘‘are protected not only against heavy handed 





92 Id. at 509, citing Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966). 

°3 The most obvious example, of course, is the reported abuse of psychiatry in the 
Soviet Union. See generally, BLocH and REDDAWAY, PSYCHIATRIC TERROR: How SOvIET 
PsyYCHIATRY IS USED TO SupREsS DisSENT (1977). But some American psychiatrists and 
psychologists may not be entirely free from the same inclination, albeit with a different 
perspective. Ernest Van den Haag quotes a classic example of a moral and political judg- 
ment made in the guise of a clinical evaluation: 

A man... may be angrily against racial equality in public housing, the T.V.A.,... 

aid to backward countries, organized labor, and the preaching of social rather 

than salvational religion. . .. Such people may appear ‘normal’ in the sense that 

they be able to hold a job and otherwise maintain their status as members of socie- 

ty; but they are, as we now recognize, well along the road to mental illness. 
VAN DEN HAAG, PUNISHING CRIMINALS (122-3 1975), citing H. A. OVERSTREET, THE GREAT ENTER- 
PRISE 115 (1952). See also In re Sealy, 218 So. 2d 765 (Fla. Dist. Ct. App. 1969) (twenty-six 
year old ‘‘hippie’’ whose ‘‘personal appearance, conduct and beliefs’’ were ‘‘embarrassing 
and objectionable’ to his family was improperly committed; judgment of incompetency 
vacated.) See infra note 204. 

94 Healy v. James, 408 U.S. 169, 196 (1972) (Douglas, J. concurring). 

95 See In re Gault, 387 U.S. 1 (1967). 
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frontal attack, but also from being stifled by more subtle governmental in- 
terference.’’®”? In the specific context of psychiatric evaluation and treat- 
ment, even one of the more conservative members of the Court has 
observed that ‘‘[w]here claims that the State is acting in the best interests 
of an individual are said to justify reduced procedural and substantive 
safeguards, this Court’s decisions require that they be ‘candidly apprais- 
ed.’’’98 

It certainly is true, especially after Board of Curators of the Universi- 
ty of Missouri v. Horowitz,** that considerable judicial deference has and 
will continue to be given to ‘‘professional’’ or ‘‘academic’’ determina- 
tions and evaluations made by school officials, at least in the absence of 
any first amendment violation. However, Horowitz has not been inter- 
preted’°° to preclude judicial inquiry into whether a particular decision 
was “‘arbitrary or capricious,’’ either at public or private institutions of 


higher education.‘ At public schools, assuming infringement of a pro- 
tected liberty or property interest,1°? the decision to withdraw an eccen- 
tric, but academically successful student, who posed no significant threat 
of harm, could be invalidated on grounds that the decision was ‘‘not sup- 
portable on any rational basis,’’!°3 or was a ‘‘clear error of judgment,’’?% 





96 408 U.S. 169 (1972). 

97 Id. at 183 citing Bates v. City of Little Rock, 361 U.S. 516, 523 (1960). 

98 O’Connor v. Donaldson, 422 U.S. 563, 586 (1975) (Burger, C.J., concurring) (citing 
In re Gault, 387 U.S. 1 at 21). 

99 435 U.S. 78 (1978). 

100 See, e.g., Stevens v. Hunt, 646 F.2d 1168 (6th Cir. 1981) (Dismissals from medical 
school were not arbitrary and capricious). The court observed: 

At the time of the decision in [Horowitz] several courts had implied, in dicta, that 

a university student may have a cause of action for violation of substantive due 

process arising out of an academic dismissal . . . . The Horowitz decision still 

leaves open the question as to whether such a cause of action exists. 
Id. at 1170 (citations omitted). See generally, Pavela, Judicial Review of Academic Decision 
Making After Horowitz 8 NoLpE Scu. L. J. 55. (1978). 

101 See Slaughter v. Brigham Young Univ., 514 F.2d 622 (10th Cir. 1975) 
(‘‘reasonable’’ academic dishonesty regulations did not produce ‘‘arbitrary’’ expulsion at 
private institution). Clayton v. Trustees of Princeton Univ., 519 F. Supp. 802 (D.N.J., 1981) 
(University as private organization required to adhere to its own rules). See also, Pavela, 
supra note 100, at 61-66. Tedeschi v. Wagner College, 93 Misc. 2d 510, 402 N.Y.S.2d 967 
(1978) (implied contract obligated school to act ‘‘unarbitrarily’’). Carr v. St. John’s Univ., 
17 A.D.2d 632, 231 N.Y.S.2d 410, aff'd 12 N.Y.2d 802, 235 N.Y.S.2d 834 (1962). (Implied 
contract would preclude private university from ‘“‘arbitrarily’’ interrupting a student’s 
education). 

102 See discussion at Part I(c) infra. 

103 Greenhill v. Bailey, 519 F.2d 5, 10 n.12 (8th Cir. 1975) (Administrative action will 
be upheld unless it ‘‘is not supportable on any rational basis.’’) (quoting First Nat’] Bank v. 
Smith, 508 F.2d 1371, 1376 (8th Cir. 1974)). 

104 Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971) cited in 
Taylor v. Maryland School for the Blind, 409 F. Supp. 148, 153 (D. Md.), aff’d 542 F.2d 
1169 (4th Cir. 1976) (post-termination hearing before school admissions committee satisfied 
due process). 
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or was ‘‘fundamentally unfair,’’ even without a violation of procedural 
due process.'°5 The Supreme Court would not necessarily be unreceptive 
to such a holding, given the language in Addington v. Texas?®® that the 
deprivation of a constitutionally protected liberty interest calls for a 
showing that an individual said to be mentally ill ‘‘suffers from 
something more serious than is demonstrated by idiosyncratic behavior’’ 
or ‘‘a few isolated instances of unusual conduct.’’1°7 

Essentially, a legal challenge to the psychiatric withdrawal of a stu- 
dent, based on substantive due process grounds, would focus upon 
issues not unlike those which might be raised in litigation based upon an 
alleged violation of Section 504 of the Rehabilitation Act of 1973. The 
fundamental focus of inquiry would be on whether a student purportedly 
suffering from a mental disorder has engaged in behavior which in- 
dicates that he or she poses a threat to self or others, or is unable to meet 
other reasonable institutional requirements. The removal of a student 
based upon vague and unintelligible standards, or simply because the 
student was a harmless eccentric, or expressed unpopular views, or on 
the basis of any other ‘‘calculated pretext,’’!°* would probably not with- 
stand careful judicial scrutiny. 


C. PROCEDURAL DUE PROCESS 


A common characteristic of many psychiatric withdrawal policies is 
the almost complete absence of procedural safeguards for students sub- 
ject to withdrawal.'°° Generally, students will simply be withdrawn by a 
school psychologist or psychiatrist, or by a student affairs administrator 
acting upon a recommendation from a mental health professional. The 
student may be unable to challenge the evaluation which resulted in his 
or her removal (including any underlying factual accounts or assump- 
tions which influenced it), or to submit an independent psychiatric 
assessment, or even be informed of the precise nature of the ‘‘diagnosis’’ 
in question. These policies may be forbidden by a broadly worded re- 
quirement for institutional ‘‘grievance procedures,’ set forth in the 





105 Cook v. Edwards, 341 F. Supp. 307 (D.N.H. 1972). (Indefinite suspension of high 
school student who arrived at school intoxicated raised a ‘‘serious question as to substan- 
tive due process’’ and was so severe a punishment as to be ‘‘fundamentally unfair’ even 
though there was no evidence of a violation of ‘‘procedural due process rights.’’) See also 
St. Ann v. Palisi, 495 F.2d 423 (5th Cir. 1974) (punishment of students for acts of parents 
prohibited by Fourteenth Amendment). 

106 441 U.S. 418 (1979). 

107 Td. at 427. 

108 Sofair v. State Univ. of N.Y. Upstate Medical Center, 44 N.Y.2d 475, 480, 377 
N.E.2d 730, 731, 406 N.Y.S.2d 276, 278 (N.Y. 1978) (medical student was not entitled to a 
hearing prior to being dismissed for academic deficiencies. The Court did warn against 
‘‘assignment of an academic cause”’ as a ‘‘calculated pretext’’ to dismiss a student for other 
reasons.) See infra note 160. 

109 See Benard and Benard, supra note 4. The authors noted that a majority of the in- 
stitutions surveyed did not offer a hearing before dismissal. Id. at 112. 
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federal handicap regulations.11° However, even in the absence of the 
regulations, public schools''! are precluded by the fourteenth amend- 
ment from depriving students of protected ‘“‘liberty’’ or ‘‘property’’ in- 
terests without due process of law. It is probable that a psychiatric 
withdrawal implemented pursuant to a policy offering little or no pro- 
cedural protection would be held to constitute such a deprivation. 
Before determining that a public school has violated the fourteenth 
amendment, it is necessary to define what precise liberty or property in- 
terest has been infringed. The pertinent Supreme Court decisions, 
however, are often conflicting or ambiguous, indicating that the Court re- 
mains divided on this issue. Essentially, in the context of psychiatric 
withdrawals from public institutions of higher education, it is possible 
that either a liberty or property interest!!2 may be implicated, although the 





110 45 C.F.R. § 84.7(b). The regulations require most recipient institutions to adopt 
grievance procedures with ‘‘appropriate’’ due process standards in order to resolve com- 
plaints ‘‘alleging any action prohibited’’ by Part 84. Since the regulations may be subject to 
revision by the Reagan administration, and have been challenged in the Camenish decision 
(supra, note 21), the analysis in this article will focus on other, independent grounds for 
due process protection. 

111 Private schools are probably not required by the fourteenth amendment to accord 
due process protections to students. See, generally, Kaplan, The Law of Higher Education 
(1978) at 26 (‘‘to date private postsecondary institutions have won many more state action 
cases then they have lost’’). For an argument that constitutional standards should be 
applied to private schools see Schubert, State Action and the Private University 24 RUTGERS 
Law Rev. 323 (1970). Courts may, however, impose comparable procedural requirements 
based upon contract theory. See supra note 101. Furthermore, private schools may wish to 
develop significant procedural safeguards as a means of establishing that a psychiatric 
withdrawal was based upon a finding that the student posed a ‘‘substantial risk’’ of being 
unable to meet reasonable institutional standards. New York University was successful in 
the Doe case largely for this reason. See supra note 73. 

112 The Supreme Court in Bishop v. Wood, 426 U.S. 341, 344 (1976) held that the suf- 
ficiency of a claim to a property interest ‘‘must be decided by reference to state law.’’ Some 
commentators have concluded that the holding in Bishop would permit state agencies to ob- 
viate the need for procedural due process by stipulating that a service or benefit can be term- 
inated by the state at will. See Monaghan, Of ‘Liberty’ and ‘Property’ 62 CORNELL L. REv. 405 
(1977). Furthermore, even before Bishop, courts had questioned whether the property right 
found for secondary school students in Goss v. Lopez, 418 U.S. 565 (1975) could be applied 
in the case of a public university student. See Greenhill v. Bailey, 519 F.2d 5, 8 n.9 (8th Cir. 
1975) (‘‘[w]e note that the status of students at a graduate facility, to which admission is 
limited . . . may differ significantly from that of pupils at the elementary or high school 
level, where a free public education is normally guaranteed by state law. . . ."’) Nonetheless, 
it should be emphasized that the states remain free to find such a property right, and that 
some have done so. See, e.g., North v. W. Va. Board of Regents, 233 S.E.2d 411, 415 (W. Va. 
1977) (A student’s ‘‘interest in obtaining a higher education with its concomitant economic 
opportunities, coupled with the obvious monetary expenditure in attaining such education, 
gives rise to a sufficient property interest to require procedural due process on a removal.’’) 
Likewise, it remains plausible to suggest that a property right in continuing education at a 
public university can be found in an ‘‘implied’’ contract between the student and the state. 
See Perry v. Sindermann, 408 U.S. 593, 602-03 (1972) (teacher employed for a number of 
years at a public college may be able to establish ‘‘the existence of rules and understand- 
ings, promulgated and fostered by state officials, that may justify his legitimate claim of en- 
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deprivation of ‘‘liberty’’ (by the imposition of a stigma associated with a 
finding of mental or emotional ‘‘illness’’) is most likely to invoke some 
due process protection. 

In Wisconsin v. Constantineau’! the Supreme Court held that 
‘‘fw]here a person’s good name, reputation, honor, or integrity is at stake 
because of what the government is doing to him, notice and an oppor- 
tunity to be heard are essential.’’!14 Shortly thereafter, in Board of 
Regents v. Roth,**5 the Court reaffirmed Constantineau and observed that 
‘‘fiJn a Constitution for free people, there can be no doubt that the mean- 
ing of ‘liberty’ must be broad indeed.’’116 Although the Court rejected the 
respondent’s contention that the state’s failure to reemploy him in a 
teaching position constituted a deprivation of liberty, it did note that ‘‘in 
declining to rehire the respondent, [the state] did not make any charge 
against him that might seriously damage his standing and associations in 
his community . . . [hJad it done so, this would be a different case.’’11” 

The basic formula in Constantineau and Roth was readily applied in 
a number of relevant lower court cases. For example, in Greenhill v. 
Bailey,’1® the United States Court of Appeals for the Eighth Circuit held 
that when the academic dismissal of a medical student was accompanied 
by notice to a medical school association that the student ‘‘lack[ed] in- 
tellectual ability,’’ the student was entitled to an informal hearing with 
the administrative body dismissing him. In Wellner v. Minnesota State 
Junior College Board,*'* the same court required the institution to give a 
hearing to a faculty member who was not reappointed, since the presence 
in the faculty member’s employment file of charges that he was a racist, 
‘“‘deprived [him] of an interest in liberty which entitled him to a prior 
hearing, despite his nontenured status.’’12° Likewise, in Lombard v. 
Board of Education of the City of New York,'121 the United States Court of 
Appeals for the Second Circuit held that a probationary teacher had a 
right to a ‘‘full hearing’’ prior to being discharged as ‘‘unfit for duty’’ 
due to a report that he had a mental disorder. Using language which 
would be especially pertinent in the case of psychiatric withdrawal of a 





, 99 


titlement to continued employment absent ‘sufficient cause’.’’) The reasoning in Perry may 
have been applied by the U.S. Court of Appeals for the Tenth Circuit in Gaspar v. Bruton, 
513 F.2d 843, 850 (10th Cir. 1975), where it was held that a public nursing school student 
who paid a ‘‘specific, separate fee for enrollment and attendance”’ had a protected property 
interest which required minimal due process protection prior to dismissal for academic 
deficiencies. 
113 400 U.S. 433 (1971). (State statute permitting public posting of names of alcoholics 
without notice or hearing held invalid.) 
114 Id. at 437. 
408 U.S. 564 (1972). 
Id. at 572. 
Id. at 573. 
519 F.2d 5 (8th Cir. 1975). 
487 F.2d 153 (8th Cir. 1973). 
Id. at 156. 
502 F.2d 631 (2d Cir. 1974), cert. denied, 420 U.S. 976 (1975). 
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student from a public institution of higher education, the court observed 
that ‘‘[a] charge of mental illness, purportedly supported by a finding of 
an administrative body, is a heavy burden for a young person to carry 
through life. A serious constitutional question arises if he has had no op- 
portunity to meet the charge by confrontation in an adversary pro- 
ceeding.’’122 In this case the plaintiff was: 


deprived of his reputation as a person who was presumably free from mental 
disorder. Without his being given the right to confront witnesses, the ter- 
mination of his probationary employment was recommended by the Com- 
mittee of the Superintendent on the primary ground: ‘‘Illogical and 
disoriented conversation, causing request for examination by the Medical 
Department, which found him unfit for duty.’’ 

This is not only a finding but a stigma. If it is unsupportable in fact, it 
does grievous harm to appellant’s chances for further employment, as in- 
deed the record demonstrates, and not only in the teaching field. For that 
reason he was entitled to a full hearing. 12% 


Holdings such as those in Greenhill, Wellner and Lombard would be 
more compelling were they not subject to challenge on the ground that 
the Supreme Court has now refined its earlier definition of a constitu- 
tionally protected liberty interest.124 Probably the most significant of the 
Court’s refinements, as set forth in Bishop v. Wood,'25 was that an 
employee discharged for serious misconduct would not be deprived of 


liberty unless the reasons for the employee’s discharge were made 
public.126 A literal application of this reasoning, of course, would mean 
that the liberty interests of a state university student dismissed without a 
hearing on psychiatric or any other grounds would not be infringed so 
long as the reasons for dismissal remained confidential. ‘27 

It is not at all clear, however, that Bishop will be literally applied to 





122 Td. at 637-38. 

123 Td. at 637. 

124 See, e.g., Paul v. Davis, 424 U.S. 693 (1976). The Court held that a stigma may not 
be considered a deprivation of liberty apart from a threat to ‘‘tangible interests such as 
employment.”’ Id. at 701. Such ‘‘tangible interests’’ may include, but are not limited to, 
“‘rights’’ recognized by state law. The Court cited the refusal to rehire the respondent in 
Roth, 408 U.S. 564 (1972), as an example of the infringement of such a tangible interest. 
Paul, at 709-10. Nonetheless, it was held in Roth that the respondent had not been deprived 
of ‘‘property’’ when his employment contract was not renewed. By analogy, a state univer- 
sity student has a ‘‘tangible interest’ in continued enrollment which may not be defined as 
a property right under state law, but which appears to be sufficient to meet the requirement 
set forth in Paul. For a different view, see Mass, Due Process Rights of Students: Limitations 
on Goss v. Lopez—A Retreat out of the ‘Thicket’, 9 J. op Law AND Epuc. 449, 458 (1980). See 
generally Monaghan, supra note 112. 

125 426 U.S. 341 (1976). 

126 Id. at 348. 

127 Given the constraints of the Family Educational Rights and Privacy Act on release 
of student education records [see 34 C.F.R. § 99.30 (1981)], and assuming the absence of a 
protected property right, a literal application of Bishop would have the potential to undo all 
the procedural protections at state colleges and universities set in motion by Dixon v. Ala., 
294 F.2d 150 (5th Cir. 1961). 
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dismissals of public school students, since termination of employment 
may be less ‘‘inherently’’ stigmatizing than removal from school,'2* and 
since students would have no choice but to release their confidential 
records if they wished to obtain educational opportunities elsewhere. 
The Supreme Court appeared to recognize these issues in Goss v. 
Lopez'29 (decided just one year before Bishop), when it held that the 
suspension of a number of secondary school students without notice and 
some kind of a hearing violated the students’ protected property and 
liberty interests. In defining the dimensions of the applicable liberty in- 
terest, the Court did not require any immediate public disclosure of 
harmful information. Instead, it was sufficient that charges of miscon- 
duct were simply ‘‘recorded.’’ Such recorded charges would not only 
‘‘seriously damage the students’ standing with their fellow pupils and 
their teachers’’ but could also ‘‘interfere with later opportunities for 
higher education and employment.’’13° 

It may also be significant that the Supreme Court had an early oppor- 
tunity to apply Bishop in the context of a student dismissal, but declined 
to do so. Instead, in Board of Curators of the University of Missouri v. 
Horowitz,'31 the Justices engaged in extensive ‘‘arguments and counter- 
arguments . . . as to the extent or type of procedural protection’’ re- 
quired’32 before a medical student at a state university could be dismiss- 
ed for academic deficiencies, even though the school had not publicized 
any reasons for the dismissal. There simply was no logical reason for 
arguments of that nature to have occurred if a majority of the Court 
regarded Bishop as being dispositive of the case, especially since 
Horowitz had not asserted that she had been deprived of a property in- 
terest. 133 

The Supreme Court’s holding in Goss, and its unwillingness to apply 
the Bishop rationale in Horowitz, suggest that certain stigmas imposed 
by the state without due process might infringe a protected liberty in- 
terest, regardless of publication. Three recent Supreme Court decisions, 
Parham v. J.R.,134 Addington v. Texas'35 and Vitek v. Jones13* support 
this conclusion in the specific context of psychiatric labeling. 





128 Employment termination may affect future job prospects elsewhere, but it would 
not, in itself, limit educational opportunities as well. Removal from school (or even inter- 
ruption of attendance) may substantially affect both employment and educational oppor- 
tunities, and preclude certain career choices altogether. For example, see Glassman v. N.Y. 
Medical College, 64 Misc. 2d 466, 315 N.Y.S.2d 1 (N.Y. Sup. Ct. 1970). The court, in 
upholding the denial of admission to a prospective medical student with a history of mental 
illness, cited the policy of the admissions committee to consider prior ‘‘interruptions in an 
academic career’’ as a negative factor. Id. at 4. 

129 419 U.S. 565 (1975). 

Id. at 575. 

435 U.S. 78 (1978). 
Id. at 109. 

Id. at 82. 

442 U.S. 584 (1979). 
441 U.S. 418 (1979). 
445 U.S. 480 (1980). 
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In Parham, the Court defined minimum due process requirements to 
be followed when parents or guardians seek admission of their minor 
children to state mental institutions. Chief Justice Burger, writing for the 
majority, concluded that a formalized proceeding with a neutral fact- 
finder was unnecessary, partly because such a proceeding would pose a 
danger of a ‘‘significant intrusion into the parent-child relationship.’’*37 
On the issue of a child’s liberty interest in good name and reputation, the 
Chief Justice, in dicta, distinguished ‘‘diagnosis and treatment’’ from 
‘‘labeling.’’ The former, when part of a voluntary commitment pro- 
cedure, may be less stigmatizing than the public reaction to one who ex- 
hibits the symptoms of mental illness.12* Significantly, however, Chief 
Justice Burger also suggested that the latter may be equated with the 
stigma of a criminal conviction if the individual is labeled by the state as 
being ‘‘mentally ill and possibly dangerous.’’13° In any event, for pur- 
poses of the decision, it was to be ‘‘assumed’’ that ‘‘a child has a protect- 
ible interest not only in being free of unnecessary bodily restraints but 
also in not being labeled erroneously by some persons because of an im- 
proper decision”’ by a state official.14° 

Chief Justice Burger also wrote the majority decision in Addington, 
and used even more expansive language to define the relevant liberty in- 
terests of adults subject to involuntary commitment proceedings. Essen- 
tially, it was determined that the ‘‘clear and convincing’”’ standard of proof 
was required in such proceedings, partly because a lower standard**! 


would not reflect a proper recognition of the ‘‘indisputable’’ fact that: 


involuntary commitment to a mental hospital after a finding of possible 
dangerousness to self or others can engender adverse social consequences to 
the individual. Whether we label this phenomena ‘‘stigma’’ or choose to call 
it something else is less important than that we recognize that it can occur 
and that it can have a very significant impact on the individual.*+2 


The cited quotation in Addington was turned against the Chief 
Justice in Vitek, when the Court (with Chief Justice Burger dissenting) 
held that the involuntary transfer of a state prisoner to a mental hospital 
required a full ‘‘adversary hearing.’’'*3 The issue in the case, of course, 
was not the deprivation of physical liberty, since that had been ac- 
complished pursuant to a criminal conviction. Instead, the Court was 
especially concerned about the ‘‘stigmatizing consequences’’ resulting 
from a finding that the prisoner was suffering from a mental illness. Such 
a finding required significant procedural safeguards, not only because 





137 Parham, 442 U.S. at 610. 

138 Td. at 600-01. 

139 Td. at 600. 

140 Td. at 601. 

141 The Court rejected both the ‘“‘beyond a reasonable doubt’’ standard and the 
‘*preponderance of the evidence’’ test. 

142 Addington, 441 U.S. at 425-26. 

143 Vitek, 445 U.S. at 495. 
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the individual might be subject to ‘‘unwelcome treatment,’’ but because 
of the prisoner’s interest ‘‘in not being arbitrarily classified as mentally 
. ... 

Altogether, the holdings in Parham, Addington and Vitek do not 
contain any suggestion that a finding of mental illness, made without 
sufficient procedural due process, would have to be publicized by the 
state in order to constitute a deprivation of a liberty interest in one’s good 
name or reputation. Perhaps the Court simply assumed, as in the case of 
public school dismissals in Goss, that such a finding would inevitably be 
made public at a later time.**5 It is also possible that the Court may con- 
sider psychiatric labeling by the state to be so intrinsically damaging and 
dehumanizing"** as to require at least minimal due process protection, 
especially if the individual suffers the deprivation of some additional, 
tangible interest. Whatever the reason, the narrow definition of liberty set 
forth in Bishop has not been fully and literally applied by the Court in a 
number of cases which could be readily analogized to the summary 
psychiatric withdrawal of a student from a public institution of higher 
education. 

It is, of course, extremely difficult and hazardous to predict how the 
Supreme Court will define a protected liberty interest in any specific 
case. Nonetheless, there is no apparent reason why a college student 
dismissed on psychiatric grounds from a public school has any less in- 
terest in ‘‘not being arbitrarily classified as mentally ill’’ than the in- 


carcerated felon in Vitek. The most prudent course, at public institu- 
tions, would be to follow the guidance offered by the Second Circuit in 
Lombard, and to assume that the courts will continue to regard the men- 
tal illness stigma‘*’ as a sufficiently ‘‘heavy burden for a young person to 
carry through life’’ to require at least some procedural protection. 





144 Id. at 495. 

145 Justice Stewart seemed to make such an assumption in his concurrring opinion in 
Parham when he referred to ‘‘public reaction to past [psychiatric] commitment’’ and 
observed that although aberrant behavior may disappear, ‘‘the fact of past institutionaliza- 
tion lasts forever.’’ 442 U.S. at 622. 

146 An apt description by Dr. Robert Terry was recently published in the Washington 
Post. Terry observed that ‘‘[h]Javing cancer or tuberculosis was not [regarded] as sinful. But 
mental disease is [or] was. That’s because it changes our very soul, our very spirit. It lessens 
our humanity.’’ Wash. Post, Jan. 8, 1982 at A10, Col. 1. From another perspective, 
psychiatric labeling is also dangerous because the individual subjected to it may accept the 
diagnosis ‘‘with all of its surplus meanings and expectations, and behave . . . accordingly.”’ 
Rosenhan, On Being Sane in Insane Places, SCIENCE, Jan. 19, 1973, at 254. 

147 Aubuchon v. Olsen, 467 F. Supp. 568 (E.D. Mo. 1979) will perhaps be cited, incor- 
rectly, to the contrary. The court upheld the dismissal of a student who was said by a 
teacher to be in need of ‘‘psychological help.’’ Nonetheless, the court concluded that the 
student was properly dismissed on the basis of specified academic deficiencies; that the 
conclusion of the teacher that the student was suffering from a mental illness was ‘‘not the 
basis’’ for the dismissal, and that the teacher’s note to that effect would not ‘‘in any way be 
made part of the explanation of why plaintiff was administratively dropped. . . .’’ Id. at 572. 
Indeed, the fact that the Court went to such pains to discount the effect of the teacher’s note 
simply reiterates the potential harm of psychiatric labeling. See infra note 149. 
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A determination that a public school student subject to a mandatory 
psychiatric withdrawal is entitled to some due process protection does 
not resolve the question of the amount of procedural due process which 
will be required. The basic factors involved in making that decision are 
set forth in Mathews v. Eldridge: 


First, the private interest that will be affected by the official action; second, 
the risk of an erroneous deprivation of such interest through the procedures 
used, and the probable value, if any, of additional or subtitute procedural 
safeguards; and finally, the Government’s interest, including the function 
involved and the fiscal and administrative burdens that the additional or 
substitute procedural requirement would entail. [Citations omitted].14¢ 


In applying the Mathews criteria, it is reasonable to conclude that a stu- 
dent has a significant interest in avoiding the interruption of an academic 
career and the imposition of the stigma associated with a finding of men- 
tal illness.149 Moreover, the risk of error inherent in psychiatric diagnosis 
is concededly great,'5° and might be reduced by the addition of impor- 
tant procedural safeguards, such as the right to counsel and an oppor- 
tunity to cross examine the psychiatrist making the diagnosis.151 On the 
other hand, relying on Board of Curators of the University of Missouri v. 
Horowitz,152 school officials may contend that they have an equally 
significant interest in upholding institutional standards (or protecting 
the safety of others)'5? and the decision to remove a student on 
psychiatric grounds ‘‘requires an expert evaluation of cumulative infor- 
mation and is not readily adapted to the procedural tools of judicial or 
administration decisionmaking.’’154 

While it certainly will be prudent for college and university counsel 
to refer to Horowitz, a simplistic reliance upon the holding in that case 





148 424 U.S. 319, 335 (1976). 

149 See supra notes 145-147, Lombard v. Board of Education for the City of New York, 
502 F.2d 631 (2d Cir. 1974) and Glassman v. N.Y. Medical College, 64 Misc. 2d 466, 315 
N.Y.S.2d 1 (N.Y. Sup. Ct. 1970). The damaging impact of a mental illness stigma was con- 
firmed in a recent study by Stensrud and Strensrud, Attitudes Toward Successful In- 
dividuals with and without Histories of Psychiatric Hospitalization, 47 PSYCHOLOGICAL 
REPORTS 495 (1980). The authors concluded that ‘‘{o]nce a label of mental illness is attached 
to people all subsequent interactions with them . . . are influenced by this label.’’ Id. at 495. 
A similar conclusion was reached by Chief Justice Burger in Addington v. Texas, 441 U.S. 
at 425-26. 

180 See, Ennis and Litwack, Psychiatry and the Presumption of Expertise: Flipping 
Coins in the Courtroom, 62 Ca.ir. L. Rev. 693 (1974). 

151 See United States v. Bohle, 445 F.2d 54, 65 (7th Cir. 1971): Psychiatry is ‘‘a field of 
science in which there are many variables and one in which opinions must perforce be based 
on many subjective factors requiring judgment evaluation. Here particularly the party to be 
confronted by such an opinion should have the full opportunity of cross examination.”’ 

152 435 U.S. 78 (1978). 

153 For example, in Doe v. New York Univ., the Court of Appeals observed that ‘‘[aJny 
harm done by [Doe] as a medical student to others . . . might expose [N.Y.U.] to legal liabili- 
ty for knowingly permitting such exposure.’’ 666 F.2d at 777. 

184 Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. at 90. 
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would be unwise. The result, if not the reasoning, in Horowitz was 
predictable, given the traditional reluctance of the judiciary to involve 
itself in academic decisionmaking.'55 The psychiatric evaluation and 
removal of a student from a public college or university, however, may be 
viewed differently by the courts, largely because the deference generally 
accorded to educators may not be sufficient to overcome the long stand- 
ing judicial distrust of psychiatric labeling.15* Given that distrust, 
Horowitz can be readily distinguished on the ground that the psychiatric 
evaluation and withdrawal of students is not a component of ‘‘the normal 
student-teacher relationship.’’15”? Such a relationship may require evalua- 
tion of academic performance, but it does not normally entail an official 
analysis of a student’s ‘‘mental health.’’ The latter is more akin to making 
a moral judgment about a person’s character, and may be equally 
stigmatizing. Furthermore, a psychiatric evaluation undertaken pursuant 
to a psychiatric withdrawal procedure will often require the psychiatrist, 
much as the disciplinarian depicted in Goss v. Lopez, to ‘‘act on the 
reports . . . of others.’’'5* It is precisely the need for some sort of factual 
determination, coupled with the uncertainties of psychiatric diagnosis 
and the dangers of psychiatric labeling, which bring an inherent ‘‘adver- 
sary flavor’’'5* to the psychiatric withdrawal process and which may 
result in the imposition of significant due process protections. 

Unless a college or university is able to disguise a psychiatric 
withdrawal policy as a form of ‘‘academic evaluation,’’!®° the courts are 





155 See, generally, Note, Due Process, Due Politics, and Due Respect: Three Models of 
Legitimate School Governance, 94 Harv. L. REv. 1106, 1119-21 (1981). 

186 For example, in Addington v. Texas, Chief Justice Burger referred to ‘‘the lack of 
certainty and the fallibility of psychiatric diagnosis. . . .’’ 441 U.S. at 429. See also Vitek v. 
Jones, 445 U.S. at 495. 

157 435 U.S. at 90. 

158 Goss v. Lopez, 479 U.S. at 580. 

159 Board of Curators of the Univ. of Mo. v. Horiwitz, 435 U.S. at 90. Justice Rehn- 
quist, delivering the opinion of the court, concluded that the due process protections re- 
quired in Goss 419 U.S. 565 (1975) reflected the conclusion that disciplinary proceedings 
‘‘automatically bring an adversary flavor to the normal student-teacher relationship. The 
same conclusion does not follow in the academic context.”’ 

160 Graduate or professional schools with clinical training programs can avoid 
psychiatric (or disciplinary) labeling by asserting that a student lacks the personal skills or 
qualities necessary for successful interaction with patients or clients. For example, it is not 
unreasonable to suggest that the Horowitz case may involve a ‘‘psychiatric withdrawal’’ by 
another name, given the fact that an apparently eccentric student was dismissed due to 
alleged deficiencies in ‘‘clinical competence, peer and patient relations, personal hygiene 
and ability to accept criticism.’’ 435 U.S. 78, 98. This approach is not without legal risks, 
however. Horowitz was given a unique due process procedure (evaluation by an indepen- 
dent panel of physicians) which convinced even the most vigorous dissenter in the case that 
she had been accorded ‘‘as much procedural protection as the Due Process clause requires.”’ 
435 U.S. 78, 103 (Marshall, J., concurring in part and dissenting in part). The very nature of 
that independent evaluation required the evaluators to focus upon Horowitz’s present 
clinical competency rather than her past conduct. 435 U.S. 78, 94 n.2 (Powell, J., concur- 
ring). Other schools may be unwilling or unable to develop comparable procedural protec- 








1982-83 MANDATORY ‘“‘MEDICAL’”’ WITHDRAWALS 127 


likely to turn to sources other than the holding in Horowitz to define the 
scope of applicable due process protections. The Supreme Court deci- 
sions in Parham v. J. R.1®1 and Vitek v. Jones,1®? while not directly rele- 
vant to the educational setting, will probably be regarded as offering at 
least some guidance. 

As discussed earlier, the Supreme Court in Parham would require 
only minimal due process protections when parents or guardians seek 
admission of their minor children to state mental institutions. All that 
would be necessary would be ‘‘some kind of inquiry’’ by a ‘‘neutral fact- 
finder’, which ‘‘must also include an interview with the child.’’1*3 A 
‘‘quasi-formal hearing’’ conducted by a ‘‘law trained or a judicial or ad- 
ministrative officer’’ would be unnecessary, because, in part, it was to be 
presumed ‘‘that natural bonds of affection lead parents to act in the best 
interests of their children.’’'** Moreover, although the Court 
‘‘acknowledge[d] the fallibility of medical and psychiatric diagnosis’ it 
did observe that ‘‘the supposed protections of an adversary proceeding to 
determine the appropriateness of medical decisions for the commitment 
and treatment of mental and emotional illness may well be more illusory 
than real.’’165 

Standing alone, a broad interpretation of the holding and reasoning 
in Parham would be dispositive of most of the procedural issues involved 
in the mandatory psychiatric withdrawal of a student from a public col- 
lege or university. Essentially, a school psychologist or psychiatrist 
could simply interview the student in question and render a professional 
‘‘medical’’ diagnosis, resulting in summary withdrawal. However, less 
than nine months after the announcement of the decision in Parham, the 
Supreme Court dissenters in that case (Brennan, Marshall and Stevens) 
were joined by Justices White and Powell to form a new majority in 
Vitek. The Court then manifested a totally different attitude toward the 
procedural protections appropriate for certain types of ‘‘medical’’ in- 
quiries conducted by the state. Borrowing from Chief Justice Burger’s 
language in Addington v. Texas,'®* Justice White, writing for the majori- 
ty, concluded that: 





tions and could be required by the courts to provide a traditional due process hearing if cer- 
tain disputed questions of fact are involved. See, e.g., Brookins v. Bonnell, 362 F. Supp. 
379 (E. D. Pa. 1973) (nursing school required to grant a dismissed student a ‘’due process 
hearing”’ even though the school contended that the student was dismissed for ‘‘failures in 
academic standards rather than disciplinary misconduct.’’ The court observed that 
‘‘Is]cholastic standards were not involved, but rather disputed facts concerning whether 
plaintiff did or did not comply with certain school regulations.” Id. at 382-83. See also the 
cited language in Sofair v. State Univ. of N.Y. Upstate Medical Center, supra note 108, 
decided after the Supreme Court’s holding in Horowitz.) 
161 442 U.S. 584 (1979). 

445 U.S. 480 (1980). 

442 U.S. at 606-07. 

Id. at 607 and 602. 

Id. at 609. 

441 U.S. 418 (1979). 
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[t]he question whether an individual is mentally ill . . . ‘turns on the mean- 
ing of the facts which must be interpreted by expert psychiatrists and 
psychologists. . . ."” The medical nature of the inquiry, however, does not 
justify dispensing with due process requirements. It is precisely ‘[t]he 
subtleties and nuances of psychiatric diagnoses’ that justify the requirement 
of adversary hearings [citation omitted].1®7 


The ‘‘due process requirements’’ outlined by the Court for the specific 
factual situation in Vitek included written notice, a hearing (in which the 
respondent could be heard in person, present witnesses, and, in most 
cases, cross examine opposing witnesses), an independent decision- 
maker (who could be from within the hospital administration), a written 
statement of findings, and competent representation, although not 
necessarily by a licensed attorney. 1®* 

It is unclear whether all of the standard procedural protections set 
forth in Vitek would be fully and literally applied in the college or 
university setting. Nonetheless, several lower courts have indicated a 
willingness to impose significant due process requirements in cases in- 
volving psychiatric labeling and dismissal of teachers,'** secondary 
school students!” and, most recently, public university students as 
well.171 Accordingly, one may conclude that there is a very real possibili- 





167 Vitek v. Jones, 445 U.S. at 495. 

168 Id. at 497. 

168 See Lombard v. Board of Educ. of the City of New York, 502 F.2d 631 (2d Cir. 
1974). 

170 Howard S. v. Friendswood Indep. School Dist. 454 F. Supp. 634 (S.D. Tex. 1978) 
(emotionally disturbed, suicidal student who was officially ‘‘dropped’’ from school without 
‘‘an impartial due process hearing’’ was deprived of rights under the Education for All 
Handicapped Children Act [20 U.S.C. §§ 1401-1461] and ‘‘the due process clause of the 
Fourteenth Amendment to the Constitution. . . .’’ Id. at 637.) The court observed that the 
school board ‘‘received extremely poor advice concerning its legal obligations and the 
possible liability of individual administrators and Trustees for intentional violation of 
plaintiff’s constitutional rights. In this connection, the attention of the Board . . . is respect- 
fully directed to the possibility of personal liability being imposed upon school board 
members. . . .’’ Id. at 638. 

171 Nancy P. v. Trustees of Ind. State Univ., No. 81-7-C, (S.D. Ind. 1981) (temporary 
restraining order issued January 23, 1981, prohibiting defendants from withdrawing 19 year 
old freshman who attempted suicide). U.S. District Court Judge Gene E. Brooks concluded 
that ‘‘it appears from the evidence heretofore before the court that the plaintiff may well 
have been deprived of due process rights . . . as it is questionable whether or not she was af- 
forded an opportunity for an adequate hearing concerning her dismissal, or suspension, 
from school.’’ The Nancy P. case became moot when the plaintiff transferred elsewhere. A 
similar case, Janis Student v. Bd. of Trustees, Univ. of Mass. at Amherst, was reported in 
the Daily Collegian, October 10, 1980 at 1 and has recently been settled out of court. A 
temporary restraining order was issued by a state court judge reinstating a 20 year old stu- 
dent who was withdrawn on psychiatric grounds at the Amherst campus. The complaint for 
injunctive relief, Civil No. 17702 Hampshire Sup. Ct. contained the statement that the 
university psychiatrist ‘‘made his decision mostly on the basis of allegations made by others 
out of the sight and hearing of plaintiff, and to which she was never given an opportunity to 
respond.”’ id. at 2. The University of Massachusetts subsequently revised its psychiatric 








1982-83 MANDATORY ‘‘MEDICAL’”’ WITHDRAWALS 129 


ty that some form of adversary proceeding will be required before a 
public college or university student can be forced to withdraw from 
school on psychiatric grounds. Nonetheless, since the law on the subject 
is not yet fully developed or articulated, there may still be an opportunity 
for colleges and universities to develop alternative policies which would 
accord students sufficient ‘‘due process’’ without replicating the pro- 
cedural excesses frequently encountered in many campus disciplinary 
systems. 

The Supreme Court has long recognized that ‘‘[t]he very nature of 
due process negates any concept of inflexible procedures universally ap- 
plicable to every imaginable situation.’’!72 Kenneth Culp Davis has 
observed that this procedural flexibility ‘‘should open a whole vista for 
imaginative procedural thinking of the kind that has been almost totally 
absent.’’!73 Davis’ comment is especially pertinent to the college and 
university setting, where the imposition of the traditional ‘‘contested 
hearing’’ due process model simply is not the most effective and efficient 
way to accord substantial justice to students,!74 especially those students 
subject to mandatory psychiatric withdrawal. 

The primary defect with trial-type hearings in the college and 
university context is that they either create or intensify adversarial rela- 
tionships between individuals who perceive themselves as belonging to a 
unique academic ‘‘community.’’ As a result, the more ‘‘legalistic’’ a 
respondent becomes or appears, the greater will be the threat which he or 
she is perceived to pose to the fundamental values of the institution. This 
problem probably would not be of great concern to most students, but for 
the painfully obvious (yet frequently overlooked) fact that there often is 
no genuinely neutral fact finder or decisionmaker in internal institutional 
proceedings. Whether the final decision is made by a student or faculty 
panel, or by an administrator, those vested with the authority to resolve 
disputed cases will likely be distrustful of individuals who aggressively 
assert due process ‘‘rights’’ which are preceived to be alien to the educa- 
tional process. 

In the specific context of a mandatory psychiatric withdrawal, the 
ritualistic imposition of a trial type hearing may satisfy a reviewing 
judge, but it probably will not be helpful to the student respondent, who 





withdrawal policies. Finally, see Evans v. W. Va. Board of Regents, 271 S.E. 2d 778, 780-81 
(W. Va. 1980). There, the West Virginia Supreme Court ordered the immediate reinstate- 
ment of a student who had withdrawn from an osteopathic medical school while suffering 
‘‘mental anguish”’ froma urological condition. The court held that if the school subsequently 
sought to dismiss the student it would be necessary to provide various ‘‘due process protec- 
tions’’, including a hearing, an opportunity to retain counsel, and ‘‘formal written notice of 
the reasons’ for dismissal. 

172 Cafeteria Workers v. McElroy 367 U.S. 886, 895 (1961). 

173 K. C. Davis, DISCRETIONARY JUSTICE 228 (1971). 

174 See, generally, Kirp, Proceduralism and Bureaucracy: Due Process in the School 
Setting, 28 Stan. L. Rev. 841 (1976). 
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is likely to be pitted in an adversarial battle with a subordinate of the in- 
dividual who will ultimately resolve the case. For example, if a hearing is 
held before a Dean of Students, a Vice President for Student Affairs, or 
the like, a school psychologist or psychiatrist subjected to aggressive 
cross examination by counsel in a formal hearing may soon be perceived 
as a sympathetic or even heroic figure, struggling to preserve cherished 
‘‘academic’”’ or professional ‘‘medical’’ values against the machinations 
of a predatory ‘‘outsider.’’ Except in extraordinary circumstances, the 
simple, practical result is that the decision of the mental health profes- 
sional is almost certain to be upheld.'75 Absent gross procedural error or 
some manifest form of invidious discrimination, the chances of suc- 
cessfully challenging such a final determination in the courts will be nil. 

It is possible to conceive of legally acceptable alternatives to the trial 

type model which would be better suited to the academic community and 
offer more substantial protection to students subject to involuntary 
psychiatric withdrawal. A suitable policy might consist of the following 
basic elements: 

1. a clear statement of policy pertaining to psychiatric 
withdrawal,'7° based upon the American Psychiatric Associa- 
tion Diagnostic Manual,'”” requiring a showing that the student 
has engaged, or threatened to engage, in behavior’”* which in- 





175 For example, Davis observes in his ADMINISTRATIVE LAW 107 (2d ed. 1972) that ‘‘a 
superior officer has a continuing relation with each subordinate and often has official, psy- 
chological, or personal reasons for protecting that relation, so that his review of a subord- 
inate’s decision is often affected by and even controlled by considerations other than its 
merits.”’ 

176 For example, such a policy might state: 

A student will be subject to mandatory psychiatric withdrawal if [the decision- 

maker] concludes, by clear and convincing evidence, that the student is suffering 

from a mental disorder, as defined by the current American Psychiatric Associa- 

tion Diagnostic Manual or its equivalent, and, as a result of the mental disorder, 

engages, or threatens to engage, in behavior which 

(a) poses a significant danger of causing imminent physical harm to the stu- 
dent or to others, or 

(b) substantially impedes the lawful activities of other members of the campus 
community, or 

(c) reasonably indicates that the student is unable to successfully complete 
current academic requirements at the university. 

177 Supra note 53. 

178 In light of the requirements of Section 504 of the Rehabilitation Act of 1973, 29 
U.S.C. § 794, a university could not simply rely upon a diagnosis of mental illness in order 
to withdraw a student. Instead, certain forms of overt behavior, or threats of such behavior, 
will be required. See discussion at Part I(C), supra. Several courts have applied comparable 
standards in involuntary commitment cases. See, e.g. Lynch v. Baxley, 386 F. Supp. 378, 
391 (M.D. Ala. 1974) (‘‘A mere expectancy that danger productive behavior might be engaged 
in’’ is not sufficient for confinement. Instead, ‘‘it must be shown that [the individual] has 
actually been dangerous in the recent past and that such danger was manifested by an overt 
act, attempt or threat to do substantial harm to himself or to another.’’) The court in Lynch 
subsequently dismissed the case when the state of Alabama amended its involuntary civil 
commitment legislation; that dismissal was reversed and remanded in Lynch v. Baxley 651 
F.2d 387 (5th Cir. 1981). 
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dicates that he or she poses a threat to self or others, or is unable 
to meet reasonable institutional standards. 

except in emergencies,'7° adequate advance notice to the stu- 
dent that he or she may be subject to mandatory psychiatric 
withdrawal from the institution. 

reliance, whenever possible, upon an independent psychiatric 
evaluation'®® prepared by a mental health professional not af- 
filiated with the institution. 

review by 2 campus administrative officer of any psychiatric 
evaluation relied upon to support a psychiatric withdrawal 
recommendation. 

an opportunity for the student to examine the psychiatric evalu- 
tion'®? and to discuss it in an informal proceeding with the cam- 





179 The Supreme Court in Goss v. Lopez, 419 U.S. 565 (1978), observed that there may 
be ‘‘recurring situations in which prior notice and hearing cannot be insisted upon. 
Students whose presence poses a continuing danger to persons or property or an ongoing 
threat of disrupting the academic process may be immediately removed from school. In 
such cases, the necessary notice and rudimentary hearing should follow as soon as practi- 
cable. . . .’’ Id. at 582-83. In the specific context of a mandatory psychiatric withdrawal 
policy, an ‘‘emergency’’ withdrawal procedure might be stated as follows: 

An interim psychiatric withdrawal may be implemented immediately [by the ap- 

propriate administrator] if [the administrator] determines that the student may be 

suffering from a mental disorder and that the student’s behavior poses a signifi- 
cant danger of causing imminent physical harm to the student or to others, or of 
substantially impeding the lawful activities of other members of the campus com- 
munity. A student withdrawn on an interim basis shall be given an opportunity to 
appear personally before [the administrator] or a designee within 36 hours from 

the effective date of the interim withdrawal, in order to discuss the following 

issues only: 

(a) the reliability of the information concerning the student’s behavior. 

(b) whether or not the student’s behavior poses a significant danger of caus- 
ing imminent physical harm to self or others, or of substantially imped- 
ing the lawful activities of other members of the campus community. 

The [‘‘informal proceeding’’ suggested above for situations not regarded as 

emergencies] will normally be held within seven business days after the student 

has been evaluated by [the mental health professional selected by the school]. The 

student will remain withdrawn on an interim basis pending completion of [the in- 

formal proceeding]. 

180 The school could require such an evaluation for good cause, pursuant to a policy 
statement such as the following: 

The [appropriate administrator] may refer a student to [the mental health profes- 

sional] for evaluation if [the adminstrator] reasonably believes that the student 

may be suffering from a mental disorder and has engaged in the behavior 

[specified at Note 176, supra]. A student who does not complete the evaluation 

may be withdrawn pursuant to [the interim procedures specified at note 179, 

supra] or be subject to disciplinary action, including suspension or expulsion 

from the [college or university]. 

181 Some psychiatrists may not want to disclose a diagnosis to a student in this setting. 
But that consideration must be balanced against the risk (and public perception) that 
students may be withdrawn and stigmatized on the basis of secret and perhaps erroneous in- 
formation. One example of a comparable requirement in state involuntary commitment pro- 
ceedings is the 1976 Pennsylvania Mental Health Procedures Act, PA. STAT. ANN. tit. 50, §§ 
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pus administrative officer before any final determination is 
made. The student might be assisted by a family member, and 
by a mental health professional of his or her choice. 
instead of participation by legal counsel,'*? a tenured faculty 
member from an appropriate discipline should be assigned to 
interview the student and to appear at the proceeding for the ex- 
press purpose of questioning and challenging the psychiatric 
withdrawal recommendation. The faculty member should not 
be considered the student’s ‘‘representative,’’ but, much as the 
‘*Advocatus Diaboli’’ in canon law,'8 an advocate for the in- 
stitution’s interest in avoiding an erroneous determination. 
7. a statement of reasons for any decision requiring a student to 
withdraw from school on psychiatric grounds. 184 
These suggested due process procedures might obviate the need for 
more formal proceedings, since the grounds for psychiatric withdrawal 
are narrowly defined,'*5 and because provision is made for an indepen- 
dent evaluation of the student’s behavior. The use of some form of in- 
dependent evaluation appeared to be an important consideration for the 
Supreme Court in the Horowitz case,'** and has been referred to 
elsewhere as a possible component of procedural fairness in cases involv- 
ing psychiatric decisionmaking.'*” Furthermore, the student, and a per- 
son assisting him, could meet with a lay administrator’** responsible for 





7101-7503 (Purdon Supp. 1980), which requires (at § 7303) an ‘‘informal hearing’ in which 
the respondent may hear an explanation of the psychiairist’s finding, ‘‘in terms understand- 
able to a layman.’’ See also Rennie v. Klein, 653 F.2d 836 (3d Cir. 1981) (mental patients 
allowed to attend meeting of treatment teams, ‘‘if [their] condition permits’’, for purpose of 
reviewing treating physician's decision to require use of antipsychotic drugs). In any event, 
substantial numbers of mental health professionals would permit access to diagnostic infor- 
mation in similar proceedings. See, Kahle and Sales, Attitudes of Clinical Psychologists 
Toward Involuntary Civil Commitment Law, Pror. PsycHOLOGY 436 (August 1978). 

182 See Justice Powell’s concurring opinion in Vitek, which was determinative of the 
right to counsel issue in that case. Justice Powell observed that ‘‘[t]he essence of procedural 
due process is a fair hearing. I do not think that the fairness of an informal hearing designed 
to determine a medical issue requires participation by lawyers.’’ 445 U.S. at 500. 

183 The ‘‘Devil’s Advocate’’ argues against canonization of one who might be 
designated a Saint by the Roman Catholic Church. 

184 See, generally, L. TRIBE, AMERICAN CONSTITUTIONAL LAw (1978). Tribe concludes that 
“the right to hear why”’ is ‘‘inherent in decent treatment’’. Id. at 554. See also Evans v. W. 
Va. Board of Regents, 271 S.E.2d 778 (W. Va. 1980). 

185 For example, the court in Doe v. New York Univ., 666 F.2d at 779 n.10, seemed to 
be impressed by the fact that Doe was not simply diagnosed as being ‘‘mentally ill’’, but was 
found to have a ‘‘recognized [psychiatric] disorder’’ specified in DSM-III, supra, note 53. 

186 See supra note 160. 

187 For example, in Rennie v. Klein, the court noted with approval the availability of 
‘tan independent psychiatrist to evaluate the patient’s need for medication’’, 653 F.2d at 
850, although resort to such independent evaluation was not required. 

188 Mental health professionals should welcome lay participation in making final 
determinations in these cases, especially when predictions of dangerousness are involved. 
See Report of the Task Force on the Role of Psychology in the Criminal Justice System 

















1982-83 MANDATORY ‘‘MEDICAL’”’ WITHDRAWALS 133 


reviewing the evaluation, and would be able to challenge any factual er- 
rors or inaccurate assumptions contained therein. 

Perhaps the most unusual ingredient in the suggested procedures is 
the participation of a tenured faculty member assigned to question any 
recommendation that a student be withdrawn on psychiatric grounds. 
The use of such a ‘‘devil’s advocate’’ has a long history in the evolution 
of techniques to check administrative power,'*® and could be especially 
effective in the school setting, given the existence of a tenure system. 
That system offers an opportunity for procedural innovation in this con- 
text, because a competent faculty member with appropriate training and 
at least some degree of job security can be expected to ask intelligent 
questions about a psychiatric withdrawal recommendation in a way 
which might be credible to the decisionmaker. Also, since the faculty 
member would not be ‘‘representing’’ the student, it might be possible to 
avoid the defensive reaction which could be engendered by legal counsel 
in an adversary proceeding. This technique is certainly not a panacea, 
and will be subject to abuse on some campuses. On balance, however, 
more students are likely to receive careful consideration through such a 
process than in pro forma due process ‘‘hearings.”’ 

Administrators at public colleges and universities can expect that 
they will be required by the courts to accord some sort of due process pro- 
tection to students subject to mandatory psychiatric withdrawal. Private 
schools may also wish to offer comparable protections to students, both 


on the grounds of simple fairness,'9° and because such safeguards might 
prevent reliance upon the “‘incorrect [factual] assumptions’’'®! which 
could cause either public or private institutions to run afoul of Section 
504 of the Rehabilitiation Act of 1973. In any event, the academic com- 
munity may still have sufficient time to develop efficient and equitable 
psychiatric withdrawal policies which might forestall the judicial im- 





(American Psychological Association Board of Social and Ethical Responsibility for 
Psychology, 1978), which contained the observation that the practice of simply expecting 
mental health professionals to identify ‘‘dangerous’’ individuals results in the professional 
‘‘imposing his or her values as to the degree of risk society should bear. . . .’’ Id. at 19. See 
also, KITTRIE, THE RIGHT TO BE DIFFERENT (1973). (Kittrie concludes that it is ‘‘a sign of maturity 
for the therapeutic experiment that we finally dare test its precepts’’ before lay decision- 
makers. Id. at 408). 

189 Although the analogy is far from perfect, perhaps the most successful bureaucracy 
in human history relied upon similar advocates called ‘‘censors’’ as ‘‘specially-licensed 
critics of the government.’’ See HUCKER, THE TRADITIONAL CHINESE STATE IN MING TIMES 50 
(Arizona 1961). 

199 Laurence Tribe, supra, note 184 has observed, for example, that some form of a 
hearing: 

represents a valued human interaction in which the affected person experiences at 

least the satisfaction of participating in the decision that vitally concerns [him]. . . 

[T]hese rights to interchange [of views] express the elementary idea that to be a 

person, rather than a thing, is at least to be consulted about what is done with one. 
Id. at 503. 

191 Pushkin, 658 F.2d at 1383. 
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position of more onerous, and probably less effective, procedural re- 
quirements. 


II 
POLICY CONSIDERATIONS 


The fact that a properly drafted psychiatric withdrawal policy might 
withstand legal challenge does not mean that it would be necessary or 
prudent to require students to withdraw from school on psychiatric 
grounds. A reliance upon campus disciplinary regulations, or state 
psychiatric commitment procedures,'%2 will often be a better alternative 
for students, the campus, and for the surrounding community as well. If 
a college or university does develop a psychiatric withdrawal policy, the 
resort to a mandatory psychiatric withdrawal in any specific case should 
be undertaken with extreme care, and only when no other reasonable 
alternative is available. 


A. THE LIMITATIONS OF PSYCHIATRIC EVALUATION 


Most psychiatric withdrawal policies have been designed to remove 
students experiencing ‘‘emotional problems’’ who might ‘‘represent a 
threat to themselves or to others.’’193 Campus administrators, who may 
be concerned about what they perceive to be unfavorable trends in tort 
law,1*4 apparently expect school psychiatrists and psychologists to deter- 





192 For example, the Director of the Student Health Service at the University of Arizona 
reports that ‘‘[a] student who is psychiatrically ill and refuses psychiatric treatment but does 
not meet Arizona commitment requirements for involuntary hospitalization will ordinarily 
continue in school.’’ Personal correspondence to the author, October 30, 1979. See also, 
Tanner and Sewell, ‘‘University Mental Health Problems: An Alternative Approach’’ Cam- 
pus Law Enforcement Journal (September-October 1977). The authors describe a Florida 
State University ‘‘Response Team’’ which can arrange for prompt psychiatric evaluation 
pursuant to the Florida Mental Health Act. 

193 The cited language was used by a midwestern university listed among the survey 
respondents at note one, supra. 

194 Jt is likely that a school would be held liable for failing to take reasonable measures 
to protect a student from a foreseeable assault. See, e.g., Jesik v. Maricopa County Com- 
munity College, 125 Ariz. 543, 611 P.2d 547 (1980) (community college liable for failure of 
security guard to heed victim’s warnings of imminent assault specifically threatened by a 
previously identified assailant.) See also Tarasoff v. Regents of the Univ. of Calif. 17 Cal. 3d 
425, 551 P.2d 334, 131 Cal. Rptr. 14 (1976) (University psychotherapists who knew of their 
client’s stated intention to kill plaintiff's daughter were obligated to use reasonable care to 
protect her). These cases should not be interpreted to mean, however, that school officials 
must insure the safety of everyone who might be harmed by a student suffering from a men- 
tal disorder. See Thompson v. County of Alameda, 27 Cal. 3d 741, 161 Cal. Rptr. 70, 614 
P.2d 728 (1980) (county not liable for release of a juvenile offender who subsequently killed 
a child in his neighborhood, even though he had indicated during his confinement that he 
would do so. The court concluded that ‘‘the duty to warn depends upon and arises from the 
existence of a prior threat to a specific identifiable victim.’’ Id. at 80, emphasis supplied.) 
See also Leedy v. Hartnett, 510 F.Supp. 1125 (M.D. Pa., 1981) (hospital personnel who 
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mine which students experiencing ‘‘emotional problems’’ will engage in 
violent behavior. Unfortunately, such an expectation burdens mental 
health professionals with responsibilities which simply cannot be fulfill- 
ed, and which may be readily abused. 

The notion that psychiatrists and psychologists are somehow able to 
predict violent behavior (especially in the absence of a verbalized threat 
or a pattern of violence in the past)'%5 reflects a naive confidence in 
psychiatry and psychology'** which is not supported by the professional 
literature.'97 The American Psychiatric Association has sought to correct 





knew of former mental patient’s history of violent outbursts were not liable for failure to 
warn plaintiffs, who were subsequently assaulted, even though it was known to hospital 
personnel that the former patient would be residing with the victims). The courts have also 
recognized that college students have acquired expanded rights to privacy and autonomy in 
recent years, and that school officials have found it increasingly difficult to monitor and 
control student behavior. See Bradshaw v. Rawlings, 612 F.2d 135 (9th Cir. 1979); Baldwin 
v. Zoradi, 123 Cal. App 3d 275, 176 Cal. Rptr. 809 (1981) (school officials not liable for in- 
juries resulting from alcohol abuse by students). See infra notes 244-45 pertaining to liability 
for failing to prevent suicide. 

195 See Rubin, Prediction of Dangerousness in Mentally II] Criminals, 27 Arch. GEN. 
PsyCHIAT. 397 (Sept. 1972). Dr. Rubin concludes that ‘‘[g]iven the present reality, it is 
unlikely that dangerousness can be predicted in a person who has not acted in a dangerous 
or violent way.’’ Rubin is also concerned that ‘‘social forces’’ may be ‘‘set into motion once 
labeling has occurred which are powerful enough to support the label of dangerousness, 
whether the original facts support it or not. Therefore prior prediction seems to have 
dangers that outweigh its usefulness.’’ Id. at 405. 

196 See generally, Gross, THE PSYCHOLOGICAL SociETyY (1978); E. FULLER TORREY, THE 
DEATH OF PSYCHIATRY (1974). For example, Gross observes that ‘‘[t]he contemporary 
psychological society is the most vulnerable culture in history. . . . As the Protestant ethic 
has weakened in Western society, the confused citizen has turned to the only alternative he 
knows: the psychological expert who claims there is a new scientific standard of behavior to 
replace fading traditions.’’ Gross, supra at 4. A grotesque example of blind acquiescence to 
psychiatric authority was reported in the Washington Post, Oct. 2, 1981, at A9, Col. 1. Ac- 
cording to a U.P.I. account, several married women on Long Island, in separate incidents, 
received anonymous telephone calls from an individual purporting to be a psychiatrist. The 
man Claimed he was treating their husbands for ‘‘deep-seated sexual problems”’ and that the 
‘‘treatment’’ required the women to have sex with strangers. Obediently following orders, 
the women summoned men from the streets in front of their homes and performed sexual 
acts with them while the ‘‘psychiatrist’’ listened on the telephone. 

197 See, e.g., Cocozza and Steadman, Prediction in Psychiatry: An Example of Misplac- 
ed Confidence in Experts, SociAL PRoBLEMsS (Feb., 1978). The authors concluded that ‘‘the 
prediction of dangerousness by psychiatrists represents an excellent example of profes- 
sionals who have exceeded their areas of expertise and for whom society’s confidence in their 
ability is empirically unjustified.’’ Id. at 276. See also Diamond, The Psychiatric Prediction 
of Dangerousness, 123 U. Pa. L. Rev. 439 (1974). Dr. Diamond, Clinical Professor of 
Psychiatry at the University of California, San Francisco, writes: ‘‘[c]jan psychiatrists 
predict danger with reasonable accuracy? Are there well established clinical symptoms 
which, if present, can be relied upon to indicate potential danger? Can one be reasonably 
sure that persons who are not dangerous will not be labeled as such . . .? I believe that 
answer to all these questions is an emphatic ‘no’’’ Id. at 440. Diamond also concludes that 
‘‘psychiatrists who make such judgments tend to over-predict dangerousness greatly, by a 
factor somewhere between ten and a hundred times the actual incidence of dangerous 
behavior.’’ Id. at 447. Many mental professionals share Dr. Diamond’s skepticism. See 








136 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 2 


such a misapprehension and has stated that attempting to predict future 
behavior ‘‘gives the appearance of being based on expert medical judg- 
ment, when in fact no such expertise exists.’’19* An American 
Psychological Association Task Force reached the same conclusion in 
1978, and reported that ‘‘the validity of psychological predictions of 
dangerous behavior . . . is extremely poor, so poor that one could oppose 
their use on the strictly empirical grounds that psychologists are not pro- 
fessionally competent to make such judgments.’’199 

In addition to being unable to predict future dangerousness, it is 
questionable whether or not mental health professionals can form any 
kind of a scientifically valid conclusion based upon the brief evaluative 
interview required in many psychiatric withdrawal policies. Karl Menn- 
inger has been especially critical of the legal profession for its expecta- 
tions in this regard: 


most lawyers have no conception of the meaning or methods of psychiatric 
case study and diagnosis. They seem to think that psychiatrists can take a 
quick look at a suspect . . . and thereupon be able to say, definitely, that the 
awful ‘‘it’’ . . . the loathsome affliction of ‘‘insanity”’ . . . is present or absent. 
Because we all like to please, some timid psychiatrists fall in with this 
fallacy of the lawyers and go through these preposterous antics.?°° 


The unwillingness of ‘‘timid’’ psychiatrists and psychologists 
to recognize the limits of their expertise dramatically increases the 


chances that mandatory psychiatric withdrawal policies may be inten- 
tionally or unintentionally misused by mental health professionals to 
impose their own social or moral values on the campus.?2°: Several 
studies have shown, for example, that psychiatric diagnoses are often in- 
fluenced by factors such as a client’s social class,2°? or cultural back- 





Kahle and Sales, supra note 181. The authors surveyed 440 clinical psychologists (72% 
response rate) and asked them to ‘‘estimate the percentage of accurate predictions which are 
made with current methods of predicting dangerousness’’ both to self and to others. Kahle 
and Sales concluded that the mean estimates (46% for dangerousness to self and 45.6% for 
dangerousness to others) indicated that ‘‘we are not clinically able to predict dangerousness 
even with 50% accuracy.’’ See also Ennis and Litwack, supra note 150. The authors con- 
clude that ‘‘there is no support in the literature for the popularly held notion that the men- 
tally ill are more dangerous, as a group, then the general population; or for any belief that 
the presence of a psychiatric disturbance, per se, makes the prediction of violence easier 
and more accurate. .. .’’ Id. at 716. 

198 Amicus brief filed by the American Psychiatric Association in Estelle v. Smith 451 
U.S. 454 (1981), cited in National Law Journal 5 (June 1, 1981). 

199 Report of the Task Force on the Role of Psychology in the Criminal Justice System, 
supra note 188 at 30. 

200 Menninger, Verdit Guilty, Now What?, Harpers (August, 1959) cited in Murpuy, 
PUNISHMENT AND REHABILITATION 137-38 (1973). 

201 See the cited language from Report of the Task Force on the Role of Psychology in 
the Criminal Justice System, supra note 188. 

202 Gross, supra note 196, provides an account of one study of ‘‘therapist bias’’ con- 
ducted at the University of Oklahoma. The researchers tape recorded a ‘‘psychiatric inter- 
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ground,?°3 or even by the ‘‘political predilections’’ of the diagnosti- 
cian.2°* Accordingly, by demanding too much of mental health profes- 
sionals, or by giving them unchecked discretionary authority to remove 
students on psychiatric grounds, school officials may inhibit the 
development of healthy forms of diversity on campus,?°5 as well as the 
social and political experimentation which should be a vital part of any 
academic community. 

Even if it were possible to avoid social, cultural, or political biases in 





view”’ with an actor, and then played the tape to four groups of psychiatric residents. Each 
group, except one, was given a differing account of the man’s financial and educational 
background. Gross reports that the resulting diagnoses were ‘‘not by psychopathology, but 
by social class. The group which hear the low socioecomomic story diagnosed the actor as 
being mentally ill with a relatively poor prognosis. Those who heard the ‘wealthy’ fabrica- 
tion diagnosed him as quite normal. . . . When the hoax was admitted to the psychiatrists, 
they were incredulous at their performance.’’ Id. at 51. See also Torry, supra note 196, at 
46-52, and Ennis and Litwack, supra note 150, at 725, n. 108. 

203 See Ennis and Litwack, supra note 150. The authors reviewed several relevant 
studies and concluded that ‘‘[dJifferent cultural backgrounds may also have profound ef- 
fects on clinicians’ perceptions.’’ Id. at 725. For a similar, albeit tentatively stated, conclu- 
sion see Adebimpe, Overview: White Norms and Psychiatric Diagnosis of Black Patients, 
138 AMERICAN JOURNAL OF PsyCHIATRY 279 (March, 1981). 

204 See Kress, Evaluations of Dangerousness, 5 SCHIZOPHRENIA BULLETIN 211 (1979). 
Kress studied the process by which three different reviewing panels evaluated the legality 
of the commitments of 107 patients involuntarily held at a Connecticut mental hospital. She 
concluded that ‘‘psychiatrists make decisions about dangerousness according to their own 
social and political predilections rather than on the basis of clinical knowledge.’’ Id. at 217. 
Perhaps the clearest example of the potential for political bias in psychiatry was the willing- 
ness of nearly 2,000 psychiatrists to engage in ‘‘diagnosis by mail’’ of Barry Goldwater for 
Fact magazine in 1964. See Barton, Diagnosis by Mail, 124 AMERICAN JOURNAL OF PSYCHIATRY 
1446 (April, 1968) cited in Gross, supra note 196, at 62-63. Likewise, one study cited by Ennis 
and Litwack, supra note 150, at 728 (Braginsky, Psychologists: High Priests of the Middle 
Class, PsycHoLtocy Topay, Dec., 1973) found that: 

mental health professionals view patients who express radical political views as 

more disturbed than patients who voice the same psychiatric complaints, but 

whose political views are more conventional. [The study] also discovered that 

voicing criticism of the mental health profession . . . may substantially increase a 

patient’s psychopathology in the eyes of mental health professionals, while flat- 

tering the profession tends to decrease a patient’s otherwise perceived symptom- 
atology. 
See supra note 93. 

205 See CHICKERING, EDUCATION AND IDENTITY (1969). Chickering observes that ‘‘[t]he 
more a student can gain perspective concerning idiosyncratic deviancies, as well as more 
widely shared differences resulting from more general conditions, the more freely will she 
be able to encounter others, and the wider the range of satisfying relationships open to her.”’ 
Id. at 97. The California Court of Appeal, Fifth District, has also addressed this issue: 

The transfer of prerogatives and rights from college administrators to the students 

is salubrious when seen in the context of a proper goal of postsecondary educa- 

tion—the maturation of the students. Only by giving them responsibilities can 

students grow into responsible adulthood. Although the alleged lack of supervi- 
sion had a disastrous result to this plaintiff, the overall policy of stimulating stu- 
dent growth is in the public interest. 

Baldwin v. Zoradi, 176 Cal. Rptr. at 819. 
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psychiatric evaluation, campus administrators should be aware that there 
is strong evidence which suggests that ‘‘being a mental health profes- 
sional may constitute a set to perceive mental illness. . . .’’2°* This is not 
to be regarded as unusual, since psychiatrists, as most physicians, ‘‘tend 
to err on the side of medical caution. . . .’’?°? Nonetheless, as one com- 
mentator has observed, ‘‘what holds true for medicine does not hold 
equally well for psychiatry. Medical illnesses, while unfortunate, are not 
commonly perjorative. Psychiatric diagnoses, on the contrary, carry with 
them personal, legal and social stigmas . . .’’2°* which can have 
devastating consequences. 

Essentially, psychiatry and psychology appear to be more akin to an 
art than a science. Such an “‘art’’ is best practiced in the context of in- 
dividual therapy on a voluntary basis, and, in the words of a recent 
American Psychological Association report, is not well suited for use ‘‘as 
a means to pursue administrative ends. . . .’’2°° In extraordinary situa- 
tions, campus administrators may have no alternative but to rely upon 
the diagnoses of psychologists and psychiatrists. Such reliance, 
however, should not be based upon unrealistic expectations of the cur- 
rent capabilities of those professions, and must always be tempered by an 
awareness of the damaging stigma associated with a finding of mental or 
emotional illness. 


B. THE BENEFITS OF DISCIPLINE 


The psychiatric withdrawal of a student, based solely upon a finding 
that the student was suffering from a mental disorder, would be preclud- 
ed by Section 504 of the Rehabilitation Act of 1973. Accordingly, the 
focus of inquiry in any psychiatric withdrawal proceeding must be upon 
specific, usually prohibited, behavior2!° which indicates that the student 
poses a physical threat to self or to others, or is otherwise unable to meet 
reasonable institutional standards. With very few exceptions, these are 
precisely the forms of behavior which campus disciplinary systems 
should be designed to address. 

Some school administrators may be inclined to rely upon psychiatric 
withdrawal policies largely because the disciplinary systems on their 
campuses have become burdensome and ineffective.21! Part of the 





206 Temerlin, Diagnostic Bias in Community Mental Health 6 ComMMUNITY MENTAL 
HEALTH J. 110, 115 (1970) cited in Ennis and Litwack, supra note 115. 

207 Parham v. J. R., 442 U.S. at 629 (Brennan, J., concurring in part and dissenting in 
part). 

208 Rosenhan, supra note 146, at 252. 

209 Report of the Task Force on the Role of Psychology in the Criminal Justice System, 
supra note 188, at 10. 

210 See supra notes 74 and 195. 

211 One observer who recently completed a series of interviews at twelve universities 
concluded that student disciplinary hearings have ‘‘become mired in legalistic disputes 
over rules of evidence.’’ LAMONT, CAMPUS SHOCK 85 (1979). 
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responsibility for this problem rests with college and university at- 
torneys, who apparently failed to explain to campus officials that court 
cases setting forth ‘‘due process’’ requirements at public schools never 
mandated the full-blown adversarial hearings now found at many col- 
leges and universities.2!2 Lacking proper legal advice, or succumbing to 
student pressure, educational administrators turned instinctively to the 
criminal justice model for guidance,?13 and developed extraordinarily 
complex judicial systems, some requiring unanimous verdicts, multiple 
appeals, the ‘‘beyond a reasonable doubt’’ standard of proof, and the 
like. As a result, most schools now face a greater risk of being hauled into 
court for running afoul of their own convoluted regulations than for 
violating the simple standards of ‘‘basic fairness’’ which the judiciary re- 
quired.214 

Proceduralism in student disciplinary proceedings can be remedied 
by appropriate revisions in school regulations. A more pernicious prob- 
lem is the attitude of those campus administrators who regard the im- 
position of discipline as an unproductive exercise which should be sup- 
planted by ‘‘therapeutic’’ alternatives.215 Unfortunately, administrators 
who adhere to such a perspective tend to overemphasize alternatives to 
discipline (such as ‘‘medical’’ or psychiatric withdrawals), without ever 
understanding the underlying rationale for the disciplinary process, or 
its importance to individual students and the campus as a whole. 


Perhaps the greatest benefit associated with the imposition of 
discipline on campus is that the language used to define prohibited con- 
duct can also be relied upon to affirm a shared set of behavioral stan- 
dards.?'® One critical difference, for example, between a disciplinary 





212 See generally, Pavela, supra note 80, and Kirp, supra note 174. 

213 A recent description of the actual workings of the criminal justice system, contain- 
ed in Charles Silberman’s book CRIMINAL VIOLENCE, CRIMINAL JUSTICE (1978), may explain why 
that ‘‘model’’ should be rejected on campus. Essentially, the outcomes of individual cases 
‘do not seem to be determined by principles or careful consideration of persons, but by 
hustling, conning, manipulating, bargaining, luck, fortitude, waiting them out, and the 
like.’’ Id. at 298. Instead of seeking guidance from this corrupt and ineffective system, 
educators should offer leadership in devising more efficient and equitable due process pro- 
cedures. 

214 See, e.g., Tedeschi v. Wagner College, 49 N.Y.2d 652, 404 N.E.2d 1302, 427 
N.Y.S.2d 760 (1980) and Marshall v. Maguire, 102 Misc. 2d 697 424 N.Y.S.2d 89 (1980). 
But see, generally, United States v. Caceres, 440 U.S. 741 (1979). 

215 See, e.g., Brady and Snoxell, Student Discipline in Higher Education, AMERICAN C. 
PERSONNEL A. MONGRAPH (1965). The authors apparently reject the commonsense notion that 
it may be necessary to suspend or expel students in serious cases. Instead, they assert that 
‘‘{djiscipline is always exercised with the primary aim of promoting the welfare of the per- 
son who is the subject of it.’’ Id. at 15. This approach is aptly described by Edward D. Eddy 
as an effort to ‘‘smother [students] with good will.’’ Eddy, What Happened to Student 
Values? EDUCATIONAL RECORD, Winter 1977, at 16. See also Riesman, Egocentrism, EN- 
COUNTER 19 (August-September, 1980). 

216 Campus disciplinarians can do much more than simply enforce school regulations. 
It is also possible to use those regulations as a starting point for discussions with students 
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suspension and a psychiatric withdrawal is that the latter is based upon 
hidden (or unknown) value judgments disguised by ‘‘medical’’ 
language. It is tempting to resort to such withdrawals frequently, in order 
to avoid the demanding task of articulating the ethical precepts which 
support the behavioral expectations of the community, or at least of the 
school administration. As a consequence, both the withdrawn student 
and the campus as a whole are left without any moral guidance. 

The moral guidance offered by educators in a code of student con- 
duct can be wrong. But articulating and enforcing moral values which 
others may perceive as ‘‘wrong’”’ at least encourages ethical thinking. It is 
reasonable to suggest in this regard that we have an ‘‘aimless’’?17 genera- 
tion of students who are ‘‘searching . . . for something to hold on to’’218 
partly because we have had a ‘‘timid generation’’ of educators, who have 
lacked the courage to ‘‘risk being wrong’’?1° and who are therefore un- 





about ethical issues. At the University of Maryland, students involved in ‘‘disciplinary con- 
ferences’’ are often encouraged to reflect upon the code of ethical behavior summarized by a 
Jewish teacher (Hillel the Elder) nearly two thousand years ago: ‘‘that which is hateful to 
you, do not unto others.’’ Building upon that foundation, one may then explore the 
liklihood that there are certain affirmative ethical responsibilities incumbent upon human 
beings; for example, as expressed by Antoine de Saint Exupery: ‘‘[t]o be a man is, precisely, 
to be responsible. . . . [i]t is to feel, when setting one’s stone, that one is contributing to the 
building of the world.’’ Winn, SAND AND STARS 37 (1942). Finally, the campus environment 
and the nature of scholarship itself provide a means to affirm a number of other moral 
values, including the willingness ‘‘to listen honestly and tolerantly to evidence from 
whatever source, to entertain alternative points of view with respect, to engage in self- 
judgment and self-criticism, and to abandon results that gratify the ego but simply aren’t 
true.’’ Eddy, supra note 215 at 14. In his 1981 Annual Report to the American Bar Associa- 
tion Chief Justice Burger recently suggested that educators have a responsibility to engage 
in such discussions with students: ‘‘possibly some of our problem . . . stems from the fact 
that we have virtually eliminated from public schools and higher education any effort to 
teach values of integrity, truth, personal accountability and respect for others’ rights.’’ Id. at 
2. See also, infra note 219. 

217 TD). YANKELOVICH, NEW RULES at xvi (1981). 

218 A. LEVINE, WHEN DREAMS AND HEROES DiED 102 (1980). 

219 See K. KENNISTON, YOUTH AND DISSENT (1971): 

There are many kinds of courage; needed here is the courage to risk being wrong, 

to risk doing unintentional harm and, above all, the courage to overcome one’s 

own humility and sense of finite inadequacy. This is not merely diffuse ‘courage 

to be’. . . but the resolve to be for something despite the perishability and tran- 

sience of all human endeavors. 
Id. at 56. The courage to be openly ‘‘for’’ something can indeed spawn conflict or a 
‘‘credibility gap’’ between what educators ‘‘aver as their values’ and their actual behavior. 
But it is precisely such conflict which encourages ethical growth and development. Ken- 
niston observed that ‘‘[l]iberal psychology has tended to minimize the catalytic importance 
of conflict in growth: conflict was seen as neurotic [and] undesirable, and productive of 
regression. But there is much current evidence that individuals who attain high levels of 
complexity in feeling, thinking, and judging do so as a result of conflict, not its absence”’ 
Id. at 388 (emphasis supplied). Ironically, one burden for the college administrator is the 
need to both foster and ‘‘manage’”’ conflict and confrontation. 
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willing to confront students about the ethical dimensions of their 
behavior. The end result of this process, in which educators simply try to 
‘“‘get along [and] stay out of trouble,’’?2° may be what one commentator 
refers to as ‘‘the disappearance of character in our society.’’221 

Another benefit associated with the disciplinary process on campus 
is that school officials can properly impose sanctions for reasons of deter- 
rence and retribution. Punishment imposed for those reasons focuses 
upon the community and the individual; it is designed to redress the un- 
fair advantage which the individual acquired over those who ‘“‘restrained 
themselves’’ and adhered to established behavioral standards; it 
‘“‘teaches’’ the individual that self control is a necessary part of living 
within a viable community; above all, it encourages students to regard 
themselves as being responsible for their actions. The affirmation of per- 
sonal responsibility is a critically important component of ‘‘person- 
hood’’222 which is denied to those students withdrawn on psychiatric 
grounds. Indeed, under the pretense of devising a humane procedure, 
campus administrators may ‘‘dehumanize’’ such students by asserting 
that they lack the capacity to be held morally accountable for their ac- 
tions.223 

Finally, one frequently overlooked attribute of the disciplinary pro- 
cess is that students who are accused of disciplinary violations may be 
able to engage in substantive discussions with decisionmakers about the 


underlying wisdom or fairness of a university regulation. Students 
withdrawn on psychiatric grounds are not usually accorded such an op- 





220 N.Y. Times, July 14, 1981, at C3, col. 4. 

221 Td. 

222 This concept was well expressed by Antoine de Saint-Exupery in FLIGHT TO ARRAS 
(1942): ‘‘[i]f, intending to absolve myself, I plead fate as the excuse for my misfortunes, I 
subject myself to fate. But, if I accept responsibility, I affirm my strength as a man. I am able 
to influence that of which I am a part. I declare myself a constituent part of the community 
of mankind.’’ Id. at 417. 

223 Some scholars have seen a direct correlation between mental health and the affir- 
mation of personal responsibility. See V. FRANKL, MAN’s SEARCH FOR MEANING (1963). Frankl 
observes that ‘‘mental health is based on a certain degree of tension, the tension between. . . 
what one is and what one should become. . . . We should not, then, be hesitant about 
challenging a man with a potential meaning for him to fulfill.’’ Id. at 166. See also, K. MEN- 
NINGER, WATEVER BECAME OF SIN? (1973). Menninger argues for ‘‘the revival or reassertion of 
personal responsibility in all human acts, good and bad”’ because we must ‘‘turn the tide of 

. agressions’’ which are engendered by ‘‘guilt feelings.’’ Id. at 178. Likewise, Erich 
Fromm has observed that human agression may be motivated by ‘‘the need to experience 
that there is someone who will react. . . .’’ E. FROMM, THE ANATOMY OF HUMAN DESTRUC- 
TIVENESS (1973). If Fromm is correct, educators who fail tc hold students accountable for 
their actions may simply be setting the stage for even more serious misbehavior in the 
future. One author has recently concluded that we may have failed an entire generation in 
this regard. See L. Jones, GREAT EXPECTATIONS (1980). Jones observed that ‘‘[t]he baby 
boomers needed boundaries in their world to define their own identities. But wherever they 
pushed, there was no resistence.”’ Id. at 302. 








142 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 2 


portunity, since psychiatric diagnosis ‘‘locates the sources of aberration 
within the individual’’?24 and encourages administrators to focus ex- 
clusively on student ‘‘pathology.’’ Likewise, students subject to 
disciplinary sanctions can compare the nature of the infraction for which 
they were held responsible with the punishment which was imposed. It 
is therefore possible to make an appeal to justice or fairness in seeking to 
modify the result. Students withdrawn on psychiatric grounds, however, 
are told that the action is taken to ‘‘help’’ them and to insure that they ob- 
tain longer term ‘‘therapy.’’ Appeals to ‘‘justice’’ appear to make no 
sense in such a ‘‘medical’’ context, even though the result may be com- 
parable to a disciplinary suspension or expulsion. 


C. APPROPRIATE USES OF A PSYCHIATRIC WITHDRAWAL POLICY 


There may be rare occasions when resort to a mandatory psychiatric 
withdrawal policy might be necessary, especially at those schools where 
administrators are reluctant to rely exclusively on state involuntary com- 
mitment procedures. For example, students suffering from a mental 
disorder who commit disciplinary offenses without knowing the nature 
or the quality of their actions might be candidates for psychiatric 
withdrawal. Also, students who attempt to commit suicide, and who are 
likely to do so again, might properly be withdrawn. In any event, a sim- 
ple psychiatric withdrawal in most circumstances would not be suffi- 


cient. Campus officials, in cooperation with a student’s parents, if possi- 
ble, should attempt to arrange for prompt referral to a psychiatric facility 
for observation, evaluation, and treatment. 

A student suffering from a mental disorder who did not violate the 
institution’s reasonable standards of conduct might be referred to some 
form of counseling or therapy, but should not be withdrawn from school 
on psychiatric grounds.225 Even though the student might ultimately be 





224 ROSENHAN, supra note 146 at 253. One of Rosenhan’s studies involved placing 
pseudopatients in a total of twelve mental hospitals across the country. The pseudopatients 
made a public ‘‘show’’ of their sanity immediately after admission, yet none was ever 
detected by the staff. It was ‘‘quite common”’ for the other patients to detect them, however, 
(e.g., ‘‘you’re not crazy; you’re a journalist, or a professor’’). Rosenhan dryly noted that 
‘t]he fact that the patients often recognized normality when staff did not raises important 
questions.’’ Id. at 252. One example, which Rosenhan provided, of mental health profes- 
sionals focusing upon apparent pathology, rather than the environment, occurred when one 
psychiatrist: 

pointed to a group of patients who were sitting outside the cafeteria entrance half 

an hour before lunchtime. To a group of young residents he indicated that such 

behavior was characteristic of the oral-acquisitive nature of the syndrome. It seem- 

ed not to occur to him that there were very few things to anticipate in a psychiatric 

hospital besides eating. 
Id. at 253. 

225 There can, of course, be circumstances in which a medical or psychology student 
suffering from a mental disorder might offer inappropriate treatment or services to patients 
or clients in a clinical training program. It would be less stigmatizing to such a student to be 
removed from the program on academic rather than psychiatric grounds. The focus of in- 
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dismissed for academic deficiencies, the stigma associated with such a 
dismissal is far less damaging than that which would result from a man- 
datory psychiatric withdrawal.22° The practical problem on most cam- 
puses, however, is not the passive student in need of psychiatric treat- 
ment.227 Instead, what seems to be of most concern to administrators is 
the student who is apparently suffering from a mental disorder, and who 
engages in behavior which significantly disrupts the academic 
process,?2* or which threatens the physical safety of others. 

As suggested in the preceding section, colleges and universities 
should depend upon a properly drafted disciplinary code229 in order to 
protect the campus community. In some cases, however, it would be un- 
just to subject a student to disciplinary sanctions, even though the stu- 
dent had engaged in prohibited behavior. For example, a student who 
was suffering from a mental disorder, and, as a result of that mental 
disorder, thought he was squeezing lemons while he choked his room- 
mate?3° should not be held fully accountable for his actions. Instead, 
campus officials might rely upon a psychiatric withdrawal policy rather 
than a disciplinary suspension or expulsion in order to remove him from 
the campus. 

Any decision to rely upon a psychiatric withdrawal policy in lieu of 
disciplinary action should be guided by some articulated standard. Given 
the various benefits associated with the imposition of discipline, and 
assuming that it is ‘‘therapeutically desirable to treat behavioral deviants 


as responsible for their conduct,’’?31 such a standard should be very nar- 





quiry, however, should be upon present clinical competency rather than any form of past 
misconduct. See supra note 160. There may also be cases in which non-disruptive students 
apparently suffering from a mental disorder should be subject to involuntary commitment to 
a state mental health facility. 

226 See supra notes 145-47, and 149. 

227 The simple fact that a student is suffering from a mental disorder does not mean 
that he poses a threat to others. See supra note 197. 

228 The ‘‘disruption’’ in question should be more substantial than simply causing 
discomfort to those ‘‘conventional’’ students who might be nonplussed by an eccentric. See 
supra note 205. 

229 Such a disciplinary code, of course, should vest campus administrators with suffi- 
cient authority to dismiss students who persistently and substantially disrupt the academic 
process, or who physically harm (or threaten to harm) others. The disciplinary code at the 
University of Maryland, for example, provides that ‘‘intentionally or recklessly causing 
physical harm to any person on University premises . . . , or intentionally or recklessly caus- 
ing reasonable apprehension of such harm’’ may result in expulsion ‘‘unless specific and 
significant mitigating factors are present.’’ The simple possession of any sort of weapon on 
campus is a comparable expulsion offense. Students accused of such offenses may be im- 
mediately removed from the campus, pursuant to an interim suspension procedure. 

230 This example is drawn from commentary to the Model Penal Code § 4.01 (Tent. 
Draft No. 4, 1955). 

231 The Working Papers of the National Commission on Reform of Federal Criminal 
Laws [hereinafter referred to as Working Papers] contain the statement that ‘‘[a] number of 
informed observers’’ reject the insanity defense and ‘‘believe that it is therapeutically 
desirable to treat behavioral deviants as responsible for their conduct rather than as involun- 
tary victims playing a sick role.’’ Id. at 251. 
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rowly defined.232 Essentially, a student suffering from a mental disorder 
who is accused of a disciplinary violation should not be diverted from the 
disciplinary process?33 unless the student, as the result of the mental 
disorder: 





232 Many mental health professionals will oppose a narrow standard, especially if the 
standard emphasizes cognitive rather than ‘‘affective’’ sorts of knowledge. But the more 
liberal formulations used in the criminal justice system ‘‘invite semantic jousting, 
metaphysical speculation, [and] intuitive moral judgements in the guise of factual deter- 
minations’’ Working Papers, supra note 231 at 249) and have created conditions, recently 
described by Dr. Alan Stone, Professor of Law and Psychiatry at Harvard Law School, in 
which the ‘‘psychiatrists who participate [in criminal trials] are like clowns performing in a 
three-ring circus.’’ N.Y. Times, July 27, 1981 at A-9, col. 2. 

233 The appropriate interplay between a psychiatric withdrawal policy and campus 
disciplinary procedures might be best understood in the context of a specific example, 
drawn from a letter by a Washington area psychiatrist to the editors of the Washington Post. 
Although the incident in question did not occur at a college or university, the pertinent 
facts and issues are quite similar to what might be encountered on campus: 

‘Police Slay Woman Pointing 2 pistols After Evening of Terror.’’ That was the 

headline of a story carried in the June 12 [issue] of The Post. Careful reading of the 

article revealed no reference to the possibility that the woman in question might 
have suffered from a mental condition even though the reported facts would lead 

any intelligent observer to that conclusion. 

Grossly inappropriate behavior was noted three days earlier when she began ‘‘in- 

discriminately attacking her neighbors.’’ On the day of the shooting she had 

been‘‘running around her block’’ and ‘‘once entered a beauty parlor and spit in a 

woman’s face. . . .”’ 


Why, in Heaven’s name, did not someone act to have this poor woman picked up 

and taken to [a mental hospital] for psychiatric observation and treatment. . . .? 

When are we going to get some healthy balance between civil liberties and the 

need for psychiatric treatment? Must we have an endless series of deranged actors 

of violence before we take corrective action? [Letter from Zigmond Lebensohn, 

Wash. Post, June 27, 1981, A 16, col. 3]. 

Of course the woman in question had not simply engaged in prior ‘‘[g]rossly inappropriate 
behavior’’, she had engaged in illegal behavior, which should have engendered a police 
response. A police officer, as ‘‘any intelligent observer’’, might have initiated a process 
leading to a civil commitment. The commitment decision would have been made, in part, 
on the basis of recent acts of violence, indicating that the woman was suffering from a men- 
tal disorder and posed a significant danger of causing imminent physical harm to herself or 
others. By analogy, in the college or university setting: 

a. the woman should have been arrested by a campus law enforcement agency, and 
an effort should have been made to secure an emergency commitment for obser- 
vation and evaluation; 
thereafter, the case should have been referred to a campus disciplinary officer. If 
the civil committment option were unavailable, the disciplinary officer, as an 
‘intelligent [lay] observer’’ would probably elect to follow the emergency 
mandatory withdrawal procedure set forth at note 179, supra. 
any subsequent decision to withdraw the woman would be based upon a deter- 
mination that she was suffering from a mental disorder and that her behavior 
posed a significant danger of causing imminent physical harm to herself or 
others. In the present case, the decisionmaker would be able to consider recent 
acts of violence, rather than isolated incidents of nonviolent ‘‘abnormal’’ 
behavior. 
just as the disciplinary officer was expected to use unbiased judgment in elec- 
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1. lacks the capacity to respond to the charges against him2*4 or 

2. did not know the nature and quality of the act in question.235 

A second possible use for a mandatory psychiatric withdrawal policy 
might be to remove suicidal students from campus. It would be unwise, 
however, to adopt a policy which required the automatic removal of all 
students who threatened to harm themselves. Suicidal behavior is not the 
inevitable result of a serious mental disorder,?°* nor does it necessary in- 
dicate that the student is unable to cope with academic stress.?7 Instead, 
a primary cause of suicide appears to be social isolation.23¢ Educators 
should be willing to make a reasonable effort to counsel students in these 
circumstances, rather than simply withdrawing them from school on 
psychiatric grounds. The latter approach would, in effect, ‘‘be isolating 
[the] individuals from their peer group . . . thus intensifying rather than 
alleviating their distress.’’239 





ting to initiate the mandatory psychiatric withdrawal procedure, the mental 
health professional reviewing the case should be expected to consider the 
benefits and protections associated with the disciplinary process before recom- 
mending a ‘‘medical’’ withdrawal. If the student is capable of responding to the 
charges against her, and knew the nature and quality of her actions at the time of 
the incident, her case should be processed through the disciplinary system, 
even though she might be suffering from a mental disorder. If the student poses 
an imminent danger to others, she might be subject to an interim disciplinary 
suspension, with notice to appropriate civil authorities. 

234 This language is a variation of the standard codified in Model Penal Code § 4:04 
(P.O.D. 1962). 

235 The suggested standard is based on the traditional M’Naghten formulation and is 
similar in effect to recent legislation (pertaining to the insanity defense in federal cases) 
introduced by Senator Hatch (R-Utah). Senator Hatch’s proposal tracks a recommendation 
in the Working Papers, supra note 231, which states that a ‘‘[mJental disease or defect 
[should provide] no defense unless it negatives an element of the offense.’’ Id. at 234. 

236 See Scheidman and Mandelkorn, How to Prevent Suicide in SCHEIDMAN, THE 
PsyYCHOLOGY OF SUICIDE (1970). The authors observed that suicidal persons are ‘‘not 
necessarily mentally ill.’’ Id. at 130. This does not mean that there is no correlation between 
mental illness and suicidal behavior in a significant number of cases. See Seiden, Campus 
Tragedy: A Study of Student Suicide, 71 JoURNAL OF ABNORMAL PSYCHOLOGY 389 (1966). 
Seiden concluded that ‘‘a disproportionately large number’’ of the student suicides he 
studied ‘‘were involved in psychiatric treatment.’’ Id. at 397. Campus officials are simply 
going to have to make determinations in these matters on a case by case basis, since it will 
be important not to label suicidal students as being ‘‘mentally ill’’ without careful in- 
vestigation and evaluation. 

237 See Benard and Benard, supra note 4. The Benards cite relevant research which 
suggests that ‘‘school problems were of slight importance’ to a group of 62 students who 
had engaged in ‘‘suicidal behavior.’’ Id. at 111. 

238 See generally, A. Alvarez, The Savage God: A Study of Suicide 91-92 (1973) and 
Seiden, supra note 236. Seiden found that social isolation was a ‘‘major precipitating 
factor’ in student suicides. Id. at 399. See also R. Litman, Emergency Response to Potential 
Suicide, 62 JOURNAL OF THE MICHIGAN STATE MEDICAL SOCIETY 68 (Jan., 1963). Litman states 
that the most therapeutic response to suicidal behavior is ‘‘re-establishing [the patient’s] 
communication with the rest of the world.”’ Id. at 71. 

239 Benard and Benard, supra note 4, at 111. In addition, prematurely labeling 
students as being suicidal might become a self-fulfilling prophecy. See Wenz, Multiple Sui- 
cide Attempts and Informal Labeling, 8 Suicide and Life Threatening Behavior 3 (Spring, 
1978). 
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It may not be possible for school administrators to render ongoing 
assistance to a suicidal student in every case, especially if the student has 
made a serious suicide attempt and is suffering from a mental disorder 
which might be exacerbated in the academic environment.?4° Such a stu- 
dent would be likely to continue to engage in self-destructive behavior 
and could, eventually, contribute to a climate on campus which might 
encourage suicidal behavior in others.241 There would be no alternative 
under these circumstances but to withdraw the student,¢42 unless some 
sort of voluntary leave of absence could be arranged. 

If a suicidal student is withdrawn from school for psychiatric reasons 
it will be imperative to make some reasonable effort to refer the student 
for psychiatric care.243 Those campus officials who would be quick to 
withdraw a student on the ground that the institution might otherwise be 
liable for failing to prevent the student’s suicide?44 should understand 
that their legal risks are substantially greater if they simply ‘‘dump”’ 
suicidal students in the larger community.?45 The latter practice, in any 





240 The student in the Doe case, supra § I, appears to fall in this category. 

241 Alvarez, supra note 238 at 104 observes that ‘‘one suicide encourages another, 
rather as the first athlete who broke the barrier of the four minute mile made it easier for 
those who came after him.’’ See also Rousaville and Weissman, A Note on Suicidal 
Behaviors Among Intimates, 10 Suicide and Life Threatening Behavior 24 (Spring, 1980). 
Likewise, one observer, Ellen Jinner, recently pointed out that: 

When a friend or acquaintance in school commits suicide, it’s extremely threaten- 

ing to other teen-agers, because this option becomes more real to them. Often we 

have seen epidemics where there’s one teen suicide in a school, and then we’ve 

seen three or four in the next year in the same school. 
Wash. Post, March 24, 1982 at Md. 2, col. 2. 

242 In a case similar to that of Jane Doe, supra note 240, school officials would be 
unable to rely upon state involuntary commitment procedures, since the student could 
function normally outside the campus environment. Likewise, it would not be appropriate 
to subject such a student to the moral condemnation associated with disciplinary action. 

243 Some individuals who engage in suicidal behavior will need prompt hespitaliza- 
tion. See Litman, Treatment of the Potentially Suicidal Patient in SCHEIDMAN AND 
MANDELKORN, supra note 236 at 408. 

244 See note, Civil Liability for Causing or Failing to Prevent Suicide, 12 Loy. or Los 
ANGELES L. REv. 967 (1979). There have been cases in which mental hospitals have been 
found liable for failing to exercise reasonable care to prevent a patient’s suicide. See, e.g., 
Smith v. United States, 437 F. Supp. 1004 (E. D. Pa., 1977). The courts have been unwilling 
to impose the same standard in an educational setting. See Figueroa v. State, 61 Hawaii 369, 
604 P. 2d 1198 (1980). The court held that ‘‘. . . the reasonableness of care in supervision 
would be determined in part by the nature of the institution. The boy’s home . . . is not a 
hospital for which . . . the duty to exercise reasonable care would include measures that 
could not reasonably be expected in [the home].’’ 604 P.2d at 1024. See, generally, Wilson 
v. Continental Insurance Cos., 87 Wis. 2d 310, 321, 274 N.W.2d 679 (1978) (private univer- 
sity not ‘‘an insurer of its pupil’s mental health’’). 

245 See Bogust v. Iverson, 10 Wis. 2d 129, 102 N.W.2d 228 (1960). The court in Bogust 
concluded that the Director of Student Personnel at a state college who was ‘“‘not.. . 
qualified as a medical doctor or a specialist in mental disorders’’ was not liable for failing to 
attempt to secure ‘‘emergency psychiatric treatment’’ for a student who committed suicide. 
However, as suggested in a law review comment on the case, ‘‘liability could be predicated 
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event, is ethically indefensible and should be rejected as a matter of 
policy.24® 


CONCLUSION 


It would not be administratively sound or legally sufficient to use 
vague and ambiguous labels (e.g., ‘‘disturbed,’’ ‘‘behavior of concern to 
others,’’ ‘‘abnormal’’) to remove a student from a college or university. 
Instead, if ‘‘medical’’ language must be used, it is best to use words 
capable of at least some professionally accepted meaning, such as the 
term ‘‘mental disorder,’’ used in the current American Psychiatric 
Association Diagnostic Manual. Furthermore, good administrative prac- 
tice and (at public institutions) current constitutional standards, require 
some minimal due process protections before students can be removed 
on psychiatric grounds. Removal on the basis of a mental disorder alone, 
however, would be precluded by Section 504 of the Rehabilitiation Act of 
1973, even with sufficient procedural due process. Consequently, the 
focus of inquiry must be upon specific, usually prohibited, behavior. It is 
recommended, on policy grounds, to rely upon the disciplinary process 
in response to incidents of such prohibited behavior, unless the student 
lacks the capacity to respond to the charges against him, or did not know 
the nature and quality of the act in question. Furthermore, in cases of 
threatened or attempted suicide, an initial effort should be made to allow 


the affected student to remain on campus. If the student is to be 
withdrawn, school officials should refer the student to an appropriate 
facility for psychiatric observation and evaluation. 





on a showing that the counselor was trained to handle such emotional problems and that he 
did not meet the generally accepted standard of professional conduct. . . .’’ Note, Torts- 
Liability for Suicide, 1961 Wis. L. Rev. 517, 520. It is reasonable to suggest that ‘‘the 
generally accepted standard of conduct”’ in cases of attempted suicide would be referral for 
emergency psychiatric evaluation, including involuntary commitment if necessary. See 
supra note 243. Also, it should be noted that one cause of action in the Tarasoff case, re- 
jected on grounds of governmental immunity, was that the defendants failed ‘‘to bring 
about [their client’s] confinement’’ under the state mental health law. 551 P.2d at 341. 

246 The ‘‘dumping’’ of students in this manner is embarrassingly similar to the 
‘‘obligatory departures’’ of insane people from medieval European towns. See M. FoucauLt, 
MADNESS AND CIVILIZATION 8 (1973). 











COLLECTING DEFAULTED 
STUDENT LOANS: HOW MUCH 
DILIGENCE IS DUE? 


JAMES OLIVER HUNTER* 


Few directors of Development and Alumni Affairs would be pleased 
to learn that their college or university is required to sue former students, 
when all else fails, in order to collect certain defaulted loans. While this 
is not a happy prospect and will not foster the warmest of old school ties, 
the lingering threat of curtailed student aid funds from federal sources is 
an even more dire consequence to the institutions which you represent. 

‘‘The media’’ has diligently, if not dramatically, popularized the no- 
tion that countless former student loan recipients have enjoyed the 
benefits of low interest rates, federally-sponsored student loan funds, and 
then avoided their obligation to repay. While stories of loans spent on 
automobiles, travel, and conspicuous consumption tend to sensationalize 
the problem, it is abundantly clear that many of America’s colleges and 
universities are not as diligent in collecting student loans as the law re- 
quires. Offices of student aid are often most effective at the task of 
dispensing loan funds, while at the same time revealing themselves to be 
ineffective or disinterested in the corollary duty to collect loans previous- 
ly dispersed. Therein lies the problem. 

The comments which follow are intended to aid the college or 
university attorney, with the assistance of appropriate institutional staff, 
in collecting defaulted National Direct Student Loans.! Hopefully, this 
discussion can assist in the collection of other student loan initiatives as 
well and ultimately offer a few suggestions which may be helpful in 
preventing a variety of other obligations from lapsing into default. 





* Associate Dean, University of Pittsbrugh School of Law (previously Assistant 
Counsel); B.A., 1963, Grove City College; M.P.A., 1968, Pennsylvania State University; D. 
Ed., 1971, Pennsylvania State University; J.D., 1978, University of Pittsburgh. 

1 The National Direct Student Loan program was established as the National Defense 
Student Loan Program by the National Defense Education Act of 1958, Pub. L. No. 85-864, 
72 Stat. 1581 (1958). In 1972, the program was transferred to the Higher Education Act of 
1965, Pub. L. No. 89-329, 79 Stat. 1219 (1965) and has since been known as the National 
Direct Student Loan program. The statute appears at 20 U.S.C. §§ 1087aa-1087ff (1976). The 
program is hereinafter cited as ‘‘NDSL.’’ The duty to use due diligence in collecting the 
loans is imposed on the institution by § 1087cc(a)(5). 
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However, these observations are designed to address especially NDSL’s 
since this is the largest, most successful, and most notorious existing stu- 
dent loan program. 


HISTORY OF EVOLVING STUDENT LOAN PHILOSOPHY 


The United States Congress has instituted a variety of student aid 
programs over the past thirty-odd years and has doubtlessly enabled 
millions of students to further their education through public largess.? 
However, societal benefits beyond helping students obtain an education 
can be ascribed to these programs. For example, was the famous post 
World War II G.I. Bill motivated by the desire of a gratified nation to 
reward and rehabilitate our returning war heroes, or was it a politically 
palatable way to keep veterans out of the job market and off the welfare 
roles as the nation converted from a war to peace time economy? Were 
the programs of the late 1950’s, especially the National Defense Student 
Loan Program, enacted as a way to help students, or as a way to address 
the shock of Sputnik in light of ‘‘cold war’’ fears? Were the New Fron- 
tier/Great Society Programs an aid to higher education or a means of 
fighting poverty through expanded educational opportunities? Certainly 
the answer must be that there is no clear answer and that these factors 
along with others were influential. Equally clear, however, is the conclu- 
sion that something more than national altruism contributed to the 
establishment of most publicly-supported student aid programs. 

Notwithstanding these possible ulterior motives, it is a fact that over 
3300 American institutions of post-secondary education presently enjoy 
approximately 4 billion dollars in NDSL funds. While over thirty-five 
million students have been assisted through the NDSL program, it is un- 
fortunately true that the national default rate is in excess of 15%.* 

There appears to have been several implicit assumptions in the early 
NDSL program. It was imagined that grateful students would recognize 
and appreciate the low-cost educational financing available to them, and 
that they would subsequently find gainful employment to satisfy their 
loan obligations. Initially, the interest rate was only three (3) per cent on 
the unpaid balance. The promissory notes suggested by the government 
for use in the program were far less onerous in their terms and conditions 
than those in use today. For example, neither an acceleration clause in 
the event of default nor provisions allowing the institution to sue for the 
cost of collection were included. While subsequent experience has caus- 





2 In 1980 alone, 861,400 students received loans under the NDSL program. U.S. 
Bureau of the Census, Statistical Abstract of the United States: 1980 (101ist ed. 1980). 
Hereinafter cited as ‘‘1980 Statistical Abstract.”’ 

3 Pub. L. No. 85-864, 72 Stat. 1581 (1958). 

4 The default rate was 17.4% in 1978. 1980 Statistical Abstract, supra, note 2. 

5 20 U.S.C. § 425(b)(4) (1958) (defense loans); 20 U.S.C. § 1087dd(c)(1)(D) (1976) 
(direct loans). 
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ed the promissory notes to be strengthened and expanded, the most like- 
ly reasons for these refinements is lost somewhere between the view that 
either ‘‘times have changed”’ or that the original assumptions were too 
generous. 

While there have been many changes in the NDSL program through 
the years, perhaps the most significant has been increased emphasis on 
the responsibilities of participating institutions. The principal thrust of 
these comments concern the manner in which these obligations can be 
discharged by participating colleges and universities. 


PROCEDURAL REQUIREMENTS OF ‘‘DUE DILIGENCE”’ 


While the law contains a variety of conditions to be satisfied by in- 
stitutions as requirements for participation, the duty currently at issue is 
that of collecting student loans with ‘‘due diligence.’’* Specifically, what 
must an institution do to satisfy the law. Several recommendations are of- 
fered, suggesting practical refinements which are not required under the 
law, but which may be of help to counsel in representing an institution.’ 
The procedures delineated below are presented in outline form rather 
than narrative format. This was deemed to be the clearest way to convey 
one effective process currently being used by one institution of higher 
education.® 

1. Conduct an initial entrance interview with the student-borrower 
before issuing the first student loan advance. 

2. Conduct an exit interview with student at the time the student 
separates from the institution through graduation or 
withdrawal. Note that a student must be enrolled at least on a 
half-time basis in order to remain eligible under the NDSL pro- 
gram. 

3. During the nine-month ‘‘grace period’’ before the first payment 
is due from the borrower, it is required that contact should be 
made with the student on three separate occasions: 

a. Ninety days into the grace period. 
b. One-hundred and eighty days into the grace period. 
c. Thirty days prior to the time the first payment is due. 

4. At the expiration of the grace period, the normal billing cycle 

begins as prescribed during the exit interview. 





6 34 C.F.R. § 674, subpart C, §§ 674.41-.50 (1981). 

7 Applicable state law must be consulted before applying the process delineated in 
these comments. Special attention must be given to local debt collection statutes. 

8 This process has been used at the University of Pittsburgh under the direction of 
Joseph R. Gil whose cooperation in this paper is gratefully acknowledged. The National 
Association of College and University Business Officers (NACUBO) has prepared a series of 
five mongraphs entitled THE BusINEss OrFicers GUIDE TO STUDENT AID. These useful publica- 
tions were funded by and are available through the U.S. Department of Education’s Office of 
Student Financial Assistance Training Program. 
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5. When accounts become delinquent, the following actions are re- 
quired: 


a. 


Fifteen days after the first payment is due, the first overdue 
notice must be issued to the borrower either by telephone or 
in writing, demanding payment. 

Forty-five days after payment is due the second overdue 
notice is sent to the borrower, again either by telephone or 
in writing. 

Sixty days after the first payment is due, the third overdue 
notice is required. This can be accomplished either by 
telephone or by sending a mailgram or a similar instrument. 
Seventy-five days after payment is due, the borrower is to be 
sent a ‘‘final demand letter’’ advising him that the loan will 
be referred for collection or litigation if he does not respond. 
That response may be in the form of a payment or, if a defer- 
ment, postponement or cancellation form is appropriate, the 
borrower must supply the necessary executed form within 
thirty days of the date of the letter. It is important to note 
that if the institution intends to accelerate the loan as may 
be provided in the promissory note, it is necessary to give 
the student notice of that intention either in the final de- 
mand letter or in a separate letter. 


If the student has still not responded during the period of 90 
days to 120 days after the payment is due, the institution should 
take the following steps: 


a. 


b. 


Review the account to ascertain if there has been any 
response to the final demand letter. 

Assuming there has been no response, notify the 
institution’s registrar that the student is not permitted to 
register (NPR). This will obviously bar future enrollment to 
the student and will deny the student access to his academic 
record. 

The institution must now commence concerted collection 
effort on these accounts by telephoning the borrower and 
demanding payment. Every effort must be made to contact 
the borrower by phone and if this is impossible, the institu- 
tion must write to the borrower. It is important to note that 
all collection efforts made on this account must be carefully 
recorded on record collection cards and made a part of the 
student’s file. 


When the account is 240 days in default, the following actions 
are necessary: 


a. 


If collection efforts have been unsuccessful to this point, 
and if there is no reason to believe that payment will occur 
within the next 30 days, files are to be reviewed to deter- 
mine the advisability of assigning the account to a commer- 
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cial collection agency. The pending return of deferment or 
cancellation forms that, when processed, would have a 
substantial effect on the delinquent status of the account, 
should be treated in the same manner as a promise to pay. 
Accounts from which no satisfactory response has been 
received are then referred to a commercial collection agency 
for further action. 

Debtors assigned to a collection agency will then receive an 
‘‘agency assistance letter’’ advising them that unless 
satisfactory payment arrangements are made with the 
educational institution within 30 days, the collection agen- 
cy will assume responsibility for collecting the account. 

When 270 days have elapsed since the time payment was due, 
and when the borrower has failed to respond to the ‘‘agency 
assistance letter,’’ the account is assigned to the collection 
agency for further action. 
Accounts are placed with a commercial collection agency for a 
period not to exceed one year, unless payment activity has been 
initiated. This period would occur 9 months to 21 months after 
the initial payment was due. The agency will pursue the debtor 
for collection of the amounts placed with them. Any funds so 
collected are to be remitted to the institution on a monthly 
basis. At such time as the full amount placed with the agency 
for collection is recovered from the debtor, the account is 
designed as ‘‘paid in full’’ on the agency’s report to the institu- 
tion. 

a. Should the agency be successful in establishing a billing 
cycle from an account, the agency should notify the institu- 
tion and the institution will reinstate normal billing on that 
account. 

If the agency has been unsuccessful in collecting the ac- 
count within one year, or if the agency determines that the 
account is uncollectable at any time, the agency will for- 
ward a ‘‘close out’’ report to the institution detailing the 
collection effort it has put forth and the results of that effort. 

While relatively few borrowers will fail to respond in some 
manner to the collection effort, the institution must verify at this 
point that every reasonable opportunity has been provided to 
the borrower to satisfy his debt obligations voluntarily. In 
essence, the institution must verify that the individual has not 
been denied through error or inadvertance any of the notice re- 
quirements to which he is entitled. 

When the procedures described above have been carried out 

without response, the borrower must be sent a ‘‘final demand 

letter.’’ This letter is to be sent certified mail—return receipt re- 
quested. The letter must contain notification that all terms of the 
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promissory note signed by the debtor, including the 
institution’s right to accelerate the loan, will be strictly enforc- 
ed. If the borrower fails to respond within 30 days of receipt of 
the final demand letter, the account should be reviewed by staff 
to determine the advisability of initiating legal action. 

12. Legal action: 


a. 


The institution, working with legal counsel, must first 
evaluate the case. The NDSL program requires that the in- 
stitution initiate legal action if all of the previously noted 
steps have been taken and the student still owes $500 or 
more. The institution may initiate suit if the amount 
outstanding is less than $500, provided there is reason to 
believe that such action will result in successful collection 
of the debt. Prior to the initiation of any legal action, 
counsel must determine that the borrower has no known 
valid defenses (i.e., loan discharged in bankruptcy), that the 
account has a strong probability of being successfully 
litigated and that the dollar amount involved is above the 
threshold figure, thereby justifying the concommitant legal 
expenses. 

The institution then prepares for counsel a document sum- 
marizing the history of the loan collection effort and the 
sums involved in principal, interest, penalties and any 
other associated costs. 

Counsel then files the necessary pleadings with the ap- 
propriate court. Previous experience has indicated that 
counsel is well advised to consider the threshold jurisdic- 
tional amounts which may be handled in various levels of 
courts. For example, it is common for district court (also 
known as justices of the peace, or magistrates) to have 
jurisdiction over cases with the dollar amount under a 
threshold figure. Cases requesting a higher judgment may 
go to a ‘‘small claims court’’ which often operates as a divi- 
sion of trial court. Because magistrate courts operate in a 
more expeditious fashion, and because filing fees are usual- 
ly lower, counsel should consider the option of using these 
courts when possible. 

Frequently, former students owing student loan amounts 
also owe other financial obligations to the institution. When 
anticipating legal action to collect a student loan, the in- 
stitution and counsel may consider suing the student for 
any other obligations owed to the institution at the same 
time. This can be accomplished by including the other sums 
as a separate count in the complaint. These other obliga- 
tions could include tuition, room and board, library fines, 
dorm damage charges, bad check fees, parking fines, etc. 
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Failure to include these additional obligations in the com- 
plaint may bar the institution from seeking judgment for 
these debts at a later date. 
Although not required under ‘‘due diligence,’’ the institu- 
tion and counsel may consider listing each advance, or each 
promissory note executed by the borrower as a separate 
count in the complaint. This ‘‘abundance of caution’’ ap- 
proach bars the possibility that one defective instrument 
may invalidate the entire claim made against the borrower. 
As in most litigation, counsel will experience ‘‘eleventh 
hour’’ settlement offers at the moment before a case is to be 
heard. In fact, the court will often encourage parties to settle 
their dispute immediately prior to trial. This possibility ob- 
viously requires that the institutional representative attend- 
ing the hearing be authorized to negotiate a settlement on 
behalf of the institution. Prior to trial, counsel can ascertain 
from the institution the parameters of any acceptable settle- 
ment terms and is, therefore, in a position to be helpful in 
expediting settlement. Should a settlement agreement be 
made, the parties are well advised to have any such settle- 
ment reduced to judgment before the court. Simply shaking 
hands and leaving would allow the Statute of Limitations to 
continue to run and perhaps jeopardize the future collection 
of the loan. Further, the institution has satisfied its due 
diligence requirement by reducing the settlement to judg- 
ment. 

Once judgment has been recorded, local credit bureaus are then 

able to include it in their records. 

After the institution has satisfied the steps outlined above, the 

account may be assigned to the government. The proper 

authorities can be contacted at the following address: 
Department of Education 
Office of Student Financial Assistance 
Division of Claims and Collection—NDSL 
P.O. Box 1687 
Atlanta, GA 30301 





PROCEDURAL CONSIDERATIONS 


Once jurisdiction has been established, the issue of venue may arise. 
In the case of student loans, venue may lie in the county in which the 
promissory note was signed, presumably at the college or university cam- 
pus where the borrower is certified as an enrolled student. The only 
potential complication which can occur here concerns institutions hav- 
ing branch campuses. While there is usually only one corporate entity 
doing business at various locations in these cases, and while arguably 
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venue may lie at the institution’s principal location, it is advisable to 
avoid this issue and commence the action at the branch campus site 
rather than at the location of the corporate entity. It may not be worth los- 
ing time and effort on the issue of venue when the objective is that of col- 
lecting a defaulted loan. 

Because the records which contain the collection history and the 
promissory note executed by the former student constitute a business 
record, it is necessary to provide a competent witness. This can easily be 
accomplished by having a professional employee from the institution’s 
student loan office avilable to testify. Literally, the entire case can be 
presented by having such an individual testify about the terms and con- 
ditions of the promissory note, the previous efforts to collect the loan and 
the computation of principal, interest, penalties, and cost of collection. 
Further, by having a witness with an extensive background in the student 
loan program and procedures and who is also familiar with collection 
history on the individual borrower, any factual questions arising during 
the proceedings can be answered by this witness. 

As to documents necessary to pursue the case before the court, again 
the process is very straightforward. Original copies of all promissory 
notes executed by the borrower, copies of all letters evidencing collection 
effort along with proof of delivery where applicable, business records in- 
dicating collection effort transmitted by telephone calls, and a copy of 
statutory and regulatory requirements placed on both the borrower and 
the institution, would provide sufficient documentation to prove the case 
and educate the trier of fact. Again, a knowledgeable witness from an in- 
stitution’s loan office could testify authoritatively to each of these 
documents. 

If a pre-trial review of the individual case indicates potential prob- 
lems with a statute of limitations argument, a statute of frauds defense, 
bankruptcy, hardship, continuing education deferment, or some other 
characteristic of the case which would distinguish it from a typical in- 
stance of simple nonpayment, additional preparation is necessary. 
Research into applicable statutes and case law of the jurisdiction would 
obviously constitute necessary preparation where these defenses are an- 
ticipated. Providing the finder of fact with copies of relevant cases or 
statutes at the time of the hearing is an effective method of expediting the 
process, while demonstrating the fact that you are well prepared and had 
anticipated such a defense. 

After judgment has been rendered, and assuming that the award has 
been made to the institution, several additional steps are required. Hav- 
ing allowed applicable appeal periods to expire without any action taken 
by the borrower, it will be necessary to record the judgment with the 
court. Counsel may consider advising the local credit bureau of the judg- 
ment. The advantages of these acts are obvious. What may be less ob- 
vious is the fact that if the institution should determine that it wishes to 
assign the judgment to the federal government, after balancing the 
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various relevant factors in this decision, it is now in a position to assign a 
recorded judgment in full conformity with its due diligence re- 
quirements. It is stongly recommended, therefore, that in every case 
where judgment is awarded to the institution, care be taken to promptly 
record the judgment. 

Case law in the area of student loan defaults has centered on statute 
of limitations issues, refusals by institutions to issue transcripts and 
refusals by state bar associations to admit applicants who have defaulted 
on their loans. 

There have been differing opinions among the federal courts as to 
when the statute of limitations begins to run. The United States District 
Court for South Dakota, in United States v. Dold,® held that the statute’® 
begins to run when the borrower goes into ‘‘default.’’ It was determined 
that the borrower was not in default until 120 days after she was first 
obligated to make a payment.'! Therefore, the statute did not begin to run 
until that time. 

In United States v. Wilson,'2 the Middle District of Pennsylvania 
disagreed, holding that since the federal government acquired no right of 
collection until it had reimbursed the lender under the Guaranteed Stu- 
dent Loan program, the statute of limitations period did not begin to run 
until after the reimbursement was made.'3 

An even more stringent application of the statute of limitations is 
found New York. There, the courts have held that the statute of limita- 
tions does not begin to run until the borrower informs the lender that 
payments are due under the terms of the note.'4 Since it is highly unlike- 
ly that a borrower intending to default on his loan will contact the lender, 
the practical effect of this ruling is to eliminate a statute of limitations 
defense in most cases. 

The question has arisen in many jurisdictions whether universities 
and colleges have the right to withhold transcripts from students who are 
in default on their loan or who have discharged their loan through 
bankruptcy. In Girardier v. Webster College,‘5 the Eighth Circuit held 
that a private institution had the right to withhold transcripts from 
students who had discharged their student loans in bankruptcy. This ac- 
tion by the college was held not to be inconsistent with the ‘‘fresh start’’ 
that is contemplated by the Bankruptcy Act.'* The court determined that 
the Bankruptcy Act did not prohibit a private organization from taking 





° 462 F. Supp. 801 (D.S.D. 1978). 
° The Federal statute of limitations applied in these cases is 28 U.S.C. § 2415(a) 
(1976 & Supp. II 1978). 

11 462 F. Supp. at 805. 
478 F. Supp. 488 (M.D. Pa. 1979). 
Id. at 490. 
State v. Monastero, 62 A.D.2d 792, 406 N.Y.S.2d 382 (1978). 
563 F.2d 1267 (8th Cir. 1977). 
11 U.S.C. § 35 (1976). 
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action against the borrower that did not involve using the legal processes 
of the states.17 Since Webster was a private institution and used its own 
extra-legal processes, the refusal to issue the transcripts was upheld. 
Girardier has been interpreted to mean that an institution can pursue 
repayment of a debt outside of the legal process. This interpretation may 
have been legislatively overruled by the new Bankruptcy Act!® which 
prohibits creditors from attempting in any way to collect a pre-petition 
debt. 

The concurring opinion in Girardier noted that an anomalous situa- 
tion could arise where a private college might be free to refuse to furnish 
transcripts while a public college would not be.'° This concern 
manifested itself in Handsome v. Rutgers University,2° where the court 
held that ‘‘the state may neither withhold the fruits of their [students who 
have discharged loans in bankruptcy] prior education, nor thwart them 
in their attempts to seek a fresh start through a college education.’’2! 
Handsome held that the Supremacy Clause of the United States Constitu- 
tion2? required that the Bankruptcy Act, which was intended to give deb- 
tors a ‘‘fresh start’’ by relieving them of prior obligations, control the 
state action by Rutgers University, whose only purpose was to provide 
leverage for collecting debts owed to them.?4 The court recognized the 
discrepancy between private and public institutions?5 but said that 
despite the anomaly ‘‘it is the state—and not private parties—which is 
limited by the Supremacy Clause.’’?6 The new Bankruptcy Act may pro- 
hibit both public and private institutions from withholding transcripts. 

In a footnote to the Handsome decision, the court suggested that a 
student may have a property interest in his transcript and that even a 
private institution may not have the power to withhold such transcripts 
against that interest.2” In that regard, the District Court for New Jersey 
squarely disagrees with the Eighth Circuit. 

There are apparently no prohibitions barring institutions from refus- 
ing to issue transcripts or to admit students who have not filed for 
bankruptcy but are merely in default on their student loans. Such a 
policy was upheld by the District Court for Connecticut in Romanelli v. 





563 F.2d at 1273. 

11 U.S.C. § 362(a)(6). 

563 F.2d at 1277. 

445 F. Supp. 1362 (D.N.J. 1978). 

445 F. Supp. at 1368. 

U.S. Const., art. 6, cl. 2. 

Rutgers University is the State University of New Jersey created pursuant to 18A 
N.J. Stat. Ann. § 65-1 et seq. 

24 This was admitted by the defendant at oral argument. 445 F. Supp. at 1365. 

25 For an extensive treatment of the relationship between the institution and the state 
which must exist in order to find ‘‘state action,’’ see Braden v. Univ. of Pittsburgh, 552 F.2d 
948 (1977). 

26 445 F. Supp. at 1367. 

27 Id. at 1366 n.6. 
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Boyer.?® That court held that adherence to such a policy by the University 
of Connecticut, without notice to the borrower, resulted in neither an il- 
legal taking nor a violation of due process since the transcript did not ex- 
ist when the loan was made and that in any event the transcript was not 
the ‘‘property’’ of the defaulter. 

Another area in which case law has developed concerns refusals by 
state bar associations to admit applicants who have discharged their stu- 
dent loans through bankruptcy proceedings. The Florida2® and Min- 
nesota?° Supreme Courts upheld denials by the state bar associations of 
admission to the bar of applicants who had discharged their loans 
through bankruptcy. The Florida court explained that the denial of ad- 
mission was not based on the bankrupt status of the applicant but rather 
upon the fact that the applicant did not demonstrate the ‘‘good moral 
character’’ necessary for the practice of law in Florida.*' 

Minnesota, in Application of Gahan, followed the Florida decision 
and held that, based on the evidence, 


[p]rocuring discharge of this indebtedness (and no other) with so little effort 
to repay or extend the same . . . while neither illegal nor constituting action 
evincing moral turpitude, nonetheless is conduct which would cause a 
reasonable man to have substantial doubt concerning applicant’s honesty, 
fairness and respect for the rights of others and for the laws of this state . . . 
amounting thereby to a lack of good moral character having a rational con- 
nection with applicant’s fitness or capacity to practice law.32 


Filing for bankruptcy in itself, however, is not enough to constitute a 
lack of moral character in Flordia. In Florida Board of Bar Examiners v. 
Groot,33 the Florida Supreme Court held that extenuating circumstances 
such as medical, business and travel debts indicated that the applicant 
was not filing for bankruptcy solely to avoid student loan obligations. It 
was determined that an applicant must be shown to be lacking in moral 
character, and not merely in financial difficulty, in order to be denied ad- 
mission. 

The new Bankruptcy Act mandates a five year waiting period in 
order to discharge an educational loan made, insured or guaranteed by a 
governmental unit34 unless excepting such debt will cause ‘“‘undue hard- 
ship.’’35 While the new !aw may eliminate cases like the Florida case, in- 





28 Civ. No. H-77-406 (decided September 6, 1979). 

29 Fla. Board of Bar Examiners (In re G.W.L.), 364 So. 2d 454 (Fla. 1978). 

30 Application of Gahan, 279 N.W.2d 826 (Minn. 1975). 

31 G.W.L. applied for bankruptcy even before he was to begin making payments on 
his student loan. His total debt at the time of the filing, not including student loans, was 
$8.01. The Board found that his sole reason for filing was to escape repayment of his student 
loans. 364 So. 2d at 457. 

32 279 N.W.2d at 828. 

33 365 So. 2d 164 (Fla. 1978). 

34 11 U.S.C. § 523(a)(8)(A) (Supp. III 1979). 

35 11 U.S.C. § 523(a)(8)(B) (Supp. III 1979). 
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stitutions may be able to deter law student defaulters by informing them 
of these decisions. 


RECOMMENDATIONS TO REDUCE FUTURE DEFAULTS 


While legal action to collect defaulted student loans is required and 
essential, perhaps an equally important aspect of the student loan dilem- 
ma is to identify several ways institutions can reduce the rate of future 
defaults. The due diligence procedures previously discussed will certain- 
ly reduce default rates if conscientiously applied. However, there are a 
number of other administrative measures which can be helpful to institu- 
tions confronted by this problem. 

One of the consummate achievements of the 1960’s in the fields of 
higher education and federal policy was the expansion of post-secondary 
educational opportunities for racial and socio-economic groups previously 
underrepresented. The availability of low-cost student aid funds proved to 
be one of the principal tools for making those opportunities available. 
The inexperience of many individuals within these groups with the pro- 
cesses of advanced learning, the requirements of financial aid (sometimes 
loans, sometimes grants, and sometimes a combination), and the often 
exaggerated expectations for the experience itself, has suggested that a 
more studied approach to the process of dispersing student aid is re- 
quired. Specifically, experience has indicated that institutions are well 
advised to do a more thorough and conscientious job of explaining to im- 
mature or unsophisticated students the obligations they are assuming at 
the time student loan funds are made available to them. As difficult as it 
may be for the experienced college aid officer to appreciate, or for the 
practicing attorney to accept, there are legions of otherwise capable 
students who simply do not comprehend the terms and conditions of the 
obligations they are assuming. Collective action by educators, ad- 
ministrators and legal counselors to redouble efforts to inform carefully, 
thoroughly, and clearly all student loan recipients of the repayment 
terms and conditions is essential. Telling someone where to sign a form 
during an ‘‘orientation’’ period is not enough. Institutions have a duty to 
make borrowers familiar with the terms and conditions of their pro- 
missory notes at the time they enter into the contract, just as institutions 
have a duty to collect past due obligations. Prevention begins at the time 
of contract execution and a plethora of difficulties can be avoided if 
sound and comprehensive explanations are offered at the beginning of 
the loan process. 

After thoroughly explaining the borrower’s duties, the institution 
must monitor the student’s progress and continued enrollment. More 
than a few students have experienced academic difficulties which either 
argue against the assumption of additional debt or convince the student 
to withdraw from the institutions as inconspicuously as possible. In 
either case, only by monitoring the student’s progress can an institution 
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maintain an accurate reading of the individual student’s circumstances 
and thereby satisfy its due diligence requirement. A student electing to 
withdraw quietly is unlikely to present himself or herself for the required 
‘“‘exit interview.’’ Only a studied review, semester by semester, or term 
by term, comparing students enrolled to a list of loan recipients will 
reveal attrition. In those cases where a student has chosen to withdraw 
before graduation, the institution must initiate the due diligence pro- 
cedures immediately. Failure to detect changes in enrollment status may 
lead to a protracted gap in the collection efforts of an institution and 
could ultimately present the defaulted borrower with a statute of limita- 
tions defense which is difficult to overcome. 

Assuming that the student does not experience circumstances 
leading to withdrawal and does graduate from an institution, a reminder 
of the exit interview requirement may be helpful. It is common for in- 
stitutions to assembie lists of expected graduates weeks or months prior 
to completion of the last period in residence. This is another opportunity 
for the alert loan collection officer to remind the graduating student bor- 
rower of the exit interview requirement. Notice to a student prior to 
graduation is more likely to be effective than post-due notices after 
graduation. Additionally, the exit interview affords the institution an op- 
portunity both to review the obligations assumed by the student and to 
determine future addresses before separation from the campus. Obvious- 
ly, information exchanges through the exit interview both reinforce the 
repayment obligations of the borrower and give the institution informa- 
tion necessary to carry out the procedures required under due diligence. 

It is increasingly common for institutions of higher education to 
secure the services of commercial collection agencies. The national atten- 
tion which has been given to the default problem has prompted more 
than a few such organizations to systematize computer-based collection 
services which fully satisfy the federally prescribed procedures. While 
there is obviously a fee accompanying such services, timely notification 
as required by the government is certain to occur. Many institutions of 
higher education have found collection agencies to be a great aid in 
discharging their duties of timely notification. While experiences are 
mixed, many colleges and universities initially assign cases to a collec- 
tion agency and later decide not to permit such agencies to proceed to 
litigation if collection efforts fail. 

There are at least two reasons why institutions may use collection 
agencies to follow up with borrowers, and why they may not authorize 
agencies to sue defaulted loan recipients. The reasons are the associated 
costs of suit and the maintenance of settlement flexibility. It is the usual 
practice for agencies to charge a percentage of the amount recovered as a 
cost of effecting legal action against borrowers. While these fees may be 
reasonable in typical collection litigation, more cost-effective ways to ac- 
complish the same result are possible through counsel retained directly 
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by the institutions or through ‘‘house counsel.’’ The repetitive nature of 
such suits, accompanied by on-going support services provided by the 
institution, suggests that the institution is well advised to explore the 
uses of private counsel rather than merely acquiesce in a collection agen- 
cy’s recommendation that its unspecified attorneys be used to initiate 
legal action. 


CLOSING COMMENTS 


The federal government and the public have made it abundantly 
clear that they will not accept protracted delay or failure by institutions 
to collect defaulted student loans. Given the mood of the taxpayers, the 
future funding of student loan programs could be profoundly affected by 
the confidence, or lack thereof, which the electorate holds for the student 
loan collection process. It is incumbent upon all participating institu- 
tions to perform their duties conscientiously in the collection effort. 
Hopefully, these comments will be useful in carrying out that process. 
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Colleges and universities are facing extreme financial difficulties 
due to inflation, state and federal budget cuts, and enrollment declines. 
Reduced appropriations and income along with increased costs are forc- 
ing many institutions to reexamine their program offerings to decide 
which programs should be continued and which should be eliminated. 

While concern in these retrenchment situations normally focuses on 
the faculty involved and the effects on tenure rights, little has been writ- 
ten on the rights of students enrolled in programs slated for elimination. 
This article will address both the rights of students to complete programs 
into which they have matriculated and the obligations of colleges and 
universities to maintain these programs for sufficient periods of time to 
fulfill any existing contracts with students. 


STUDENT/UNIVERSITY RELATIONSHIP 


In recent years there has been much discussion concerning the legal 
relationship between the university and its students. In recent literature 
and case law there appears to be some consensus that a contractual rela- 
tionship exists between the student and the university. This contractual 
relationship has been variously described as an implied—or quasi—con- 
tract,! with the specific terms being derived from a variety of sources 
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1 For a thorough discussion of contract theory applied in the student-university rela- 
tionship, see Nordin, The Contract to Education: Toward a More Workable Theory of the 
Student-University Relationship, 8 J. CoLL. & U.L. 141 (1981-82); Ray, Toward Contractual 
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which include college bulletins, internal rules, and oral statements made 
to students on which they could reasonably rely.2 A description of the 
contract that is formed between an institution and a student, and cited by 
courts as authoritative,? is found in an early Notre Dame Law Journal 
Note: 


This contract is conceived of as one by which the student agrees to pay all 
required fees, maintain the prescribed level of academic achievement, and 
observe the school’s disciplinary regulations, in return for which the school 
agrees to allow the student to pursue his course of studies and be granted a 
diploma upon the successful completion thereof. Since a formal contract is 
rarely prepared, the general nature and terms of the agreement are usually 
implied, with specific terms to be found in the university bulletin and other 
publications; custom and usages can also become specific terms by implica- 
tion.4 


This contract relationship theory has been applied by courts in mat- 
ters involving admission criteria;> tuition charges and changes;® 
disciplinary procedures and dismissals;? expulsion for academic 
reasons;® and the requirements for the awarding of a degree.* The courts 
have applied this contract theory to both private and public 
universities.'° However, the courts have been clear in holding that such 





Rights for College Students, 10 J. L. & Ep. 163 (April 1981); Jennings. Breach of Contract 
Suits by Students Against Postsecondary Education Institutions: Can They Succeed? 7 J. 
CoLt. & U.L. 191 (1980-81). 

2 Lowenthal v. Vanderbilt University, No. A8525, slip op. (Chancery CT., Davidson 
Co., Tenn. Aug. 15, 1977). 

> Peretti v. Montana, 464 F. Supp. 784, 786 (D. Mont. 1979), rev'd. on other grounds, 
661 F. 2d. 756 (9th Cir. 1981). 

4 Note, Expulsion of College and Professional Students—Rights and Remedies, 38 
Notre DAME LAW JOURNAL 174, 183 (1962). 

5 Steinberg v. Chicago Medical School, 69 Ill. 2d 320, 371 N.E.2d 634 (1977). 

6 Basch v. George Washington Univ., 370 A.2d 1364 (D.C. Ct. App. 1977). 

7 Swanson v. Wesley College, 402 A.2d 401 (Del. Super. Ct. 1979); Kwiatkowski v. 
Ithaca College, 82 Misc. 2d 43, 368 N.Y.S.2d 973 (Sup. Ct. 1975); Carr v. St. Johns Univ., 12 
N.Y.2d 802, 187 N.E.2d 18 (1962). 

8 Jansen v. Emory Univ., 440 F. Supp. 1060 (N.D. Ga. 1977), aff'd, 579 F.2d 45 (5th 
Cir. 1978); Balogun v. Cornell Univ., 70 Misc. 2d 474, 333 N.Y.S. 2d 838 (Sup. Ct. 1971). 

® Lexington Theological Seminary v. Vance, 596 S.W.2d 11 (Ky. Ct. App. 1979); 
DeMarco v. Univ. of Health Sciences, 40 Ill. App.3d 474, 352 N.E.2d 356 (1976); Olsson v. 
Bd. of Higher Educ., 49 N.Y.2d 408, 402 N.E.2d 1150 (1980); Healy v. Larsson, 35 N.Y.2d 
653, 318 N.E.2d 608, 360 N.Y.S.2d 419 (1974). 

10 In Healy v. Larsson, 323 N.Y.S.2d 625, aff'd, 35 N.Y.2d 653, 318 N.E.2d 608, 360 
N.Y.S.2d 419 (1974), a case in which a student sought a degree award based on courses 
taken on a guidance counselor’s recommendation, the court said: ‘‘It has been held that 
when a student is duly admitted by a private university, there is an implied contract be- 
tween the student and the university that if he complies with the terms prescribed by the 
university he will obtain the degree which is sought.”’ (Carr v. St. John’s Univ., 17 A.D.2d 
632, 231 N.Y.S.2d 410, aff'd, 12 N.Y.2d 802, 235 N.Y.S.2d 834, 187 N.E.2d 18 (1962)). 
There is no reason why this principle should not apply to a public university or community 
college.’’ 323 N.Y.S.2d at 626. 
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contracts are subject to change’ and that strict commercial law contract 
applications are inappropriate: 


It is apparent that some elements of the law of contracts are used and should 
be used in the analysis of the relationship between plaintiff and the Univer- 
sity to provide some framework into which to put the problem of expulsion 
for disciplinary reasons. This does not mean that ‘‘contract law’’ must be 
rigidly applied in all its aspects. . . . The student-university relationship is 
unique, and it should be and cannot be stuffed into one doctrinal category. . . . 
There are also many cases which refer to a contractual relationship existing 
between the student and the university. . . . But again, these cases do not adopt 
all commercial contract law by their use of certain elements. '2 


Just as courts have found contract principles useful in analyzing par- 
ticular aspects of the student/university relationship, those same prin- 
ciples must be considered in evaluating the mutual obligations of the par- 
ties with regard to the continued existence of an entire area of academic 
study. Thus, when a student enrolls in a particular degree program, there 
is an implied contract that the student will be able to receive the degree 
sought if he/she successfully completes the academic requirements for- 
mulated by the institution.1* The student’s contractual expectation, 
however, may conflict with an institution’s right to manage its resources 
or set its educational curriculum. 

Like the tenure contract for faculty, the student enrollment contract 
is a form of property interest. As such, under the fourteenth amendment, 
it cannot be impaired by a state-supported institution of higher education 
without first providing appropriate due process protections to the 
students.14 Thus, the student-university relationship is not only an en- 
forceable contract, under state law, but in state-supported institutions it 
takes on the form of a constitutionally protected property interest. 





11 Mahavongsanan v. Hall, 529 F.2d 448, 450 (5th Cir. 1976). In this case, the court af- 
firmed the validity of academic degree requirement changes during a student’s enrollment 
stating: ‘‘The appellee’s claim of a binding, absolute, unchangeable contract is particularly 
anomolous in the context of training professional teachers in postgraduate level work." In 
Peretti v. Montana, 464 F. Supp. 784, 786 (D. Mont. 1979), rev’d on other grounds, 661 F.2d 
756 (9th Cir. 1981), a case involving students’ claims for damages as a result of the elimina- 
tion of a vocational training program, the court states concerning implied terms in a con- 
tract of enrollment: ‘‘Certainly in the period of time between a student's matriculation and 
graduation, an educational institution, which is a living, changing thing, may not 
reasonably be expected to remain static, and conversely, change may reasonably be ex- 
pected. Hence, each statement in a publication of what now is true does not necessarily 
become a term in the contract between the school and the student.”’ 

12 Slaughter v. Brigham Young Univ., 514 F.2d 622, 626 (10th Cir. 1975). 

13 Eden v. Bd. of Trustees, 49 A.D.2d 277, 374 N.Y.S.2d 686 (N.Y. App. Div. 1975), 
Galton v. College of Pharmaceutical Sciences, 70 Misc. 2d 12, 332 N.Y.S. 2d 909 (N.Y. Sup. 
Ct. 1972); Peretti, supra note 3. 

14 Infra note 41. 
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PROGRAM ELIMINATIONS AND FINANCIAL EMERGENCY 


The elimination of academic programs within colleges and univer- 
sities can be justified on one (or both) of two grounds: educational policy 
or financial emergency. While most program eliminations take place ‘‘in 
the face of some financial difficulty,’’ program eliminations need not be 
forced by financial retrenchment.'® It is perfectly valid for a governing 
board to eliminate a program of study on solely educational policy 
grounds, e.g., lack of faculty expertise, lack of library volumes in the par- 
ticular area, permanent reductions in enrollment, or similar reasons. 
‘‘The board of trustees has the jurisdiction to make the policy determina- 
tion of the continued existence of the various departments within the 
university.’’'* Indeed, even the American Association of University Pro- 
fessors, in its Recommended Institutional Regulations on Academic 
Freedom and Tenure,’” recognizes that a faculty member’s appointment 
may be terminated, notwithstanding his/her tenure or contract right, as a 
result of the elimination of a program or department for reasons other 
than financial emergency: 


Discontinuance of a Program or Department Not Mandated by Financial Ex- 
igency 

(d) Termination of an appointment with continuous tenure, or of a proba- 
tionary or specified appointment before the end of the specified term, may 
occur as a result of bona fide formal discontinuance of a program or depart- 
ment of instruction. . . . The decision to discontinue formally a program or 
department of instruction will be based essentially upon educational con- 
siderations. . . .18 


Eliminations of programs for educational policy reasons, not 
primarily prompted by financial crises, are normally accomplished in a 
phase-out structure, with presently enrolled students being allowed to 
complete their programs of study. When these eliminations begin to 
reflect financial decisions rather than educational policy decisions, the 
necessity to eliminate programs mounts more quickly, and the potential 
for adversely affecting student contract or constitutional rights increases. 

When an institution’s budgetary crisis warrants the declaration of a 
financial emergency,'® program eliminations under the auspices of that 





15 Dougherty, What is the Most Effective Way to Handle Program Discontinuance? 
CURRENT ISSUES IN HIGHER EDUCATION: ASSESSMENT, 25-34, Washington, D.C.: AAHE (1979). 

16 Behrend v. State, 55 Ohio App.2d 135, 140, 379 N.E.2d 617, 621 (1977). 

17 62 AAUP Bulletin, 184-191 (Summer, 1976). 

18 Id. at 187. The AAUP states that ‘‘educational considerations do not include 
cyclical or temporary variations in enrollment. They must reflect long-range judgments that 
the educational mission of the institution as a whole will be enhanced by the disconti- 
nuance.”’ 

19 The AAUP defines a ‘‘financial exigency”’ as: ‘‘An imminent financial crisis which 
threatens the survival of the institution as a whole and which cannot be alleviated by less 
drastic means.’’ AAUP, Reccommended Institutional Regulations, supra note 17, at 186. 








1982-83 PROGRAM ELIMINATION 167 


emergency must be seriously considered. The essence of a financial 
emergency is that sufficient funds are unavailable to support all pro- 
grams within an entire institution and that programs and related faculty 
need to be eliminated.?° Time is of the essence in financial emergencies, 
and the luxury of slowly phasing out programs disappears as a result of 
the necessity to reduce expenditures immediately. 

In reviewing a decision to eliminate academic programs based on a 
declaration of financial emergency, the courts have required that the 
financial crisis be ‘‘bona fide,’’ and will inquire into the basis for such 
financial decisions, particularly where they impair a contract or constitu- 
tionally protected property right, such as tenure.?1 In examining the 
finances to be taken into account to determine whether a financial 
emergency is bona fide, courts have focused on whether current or pro- 
jected expenditures exceed operating revenues, without regard to endow- 
ment or capital accounts.22 Once a court is satisfied a valid financial 
emergency exists, it generally will not substitute its judgment for that of 
the institutional governing board on where cuts should be taken or on 
which programs should be eliminated: 


Where there is a showing that the administrative body, in exercising its 
judgment, acts from honest convictions, based upon the facts which it 
believes for the best interests of the school, and there is no showing that the 
acts were arbitrary or generated by ill will, fraud, collusion, or other such 
motives, it is not the province of a court to interfere and substitute its judg- 
ment for that of the administrative body.2? 


Despite the authority of governing boards to eliminate programs and 
dismiss related faculty for financial or educational reasons, questions 
have been raised about the authority of governing boards to prevent, 
through such eliminations, enrolled students from completing their 
degree requirements. In fact, the cases that have addressed the question 
of a student’s right to complete the program into which he/she has 
matriculated seem to limit, to some extent, the governing board’s 
authority over program eliminations. 





The terms ‘‘financial exigency”’ and ‘‘financial emergency” are often used interchangeably; 
nevertheless, the authors believe that only when an emergency situation arises mandating 
an immediate crisis response can an institution legally alter the terms of an existing con- 
tract, such as tenure. The term ‘‘financial emergency’’ will therefore be used as an apt 
description of the situation under discussion. 

20 For a thorough discussion of relevant cases involving faculty terminations in finan- 
cial emergency situations, see Tucker, Financial Exigency—Rights, Responsibilities and 
Recent Decisions, 2 J. CoLL. & U.L. 103 (1974), in conjunction with Wilson, Financial Ex- 
igency: Examination of Recent Cases Involving Layoff of Tenured Faculty, 4 J. COLL. & U.L. 
187 (1976). 

21 AAUP v. Bloomfield College, 346 A.2d 615 (N.J. 1975). 

22 Id. at 617; Krotkoff v. Goucher College, 585 F.2d 675, 681 (4th Cir. 1978). 

23 Levitt v. Bd. of Trustees, 376 F. Supp. 945, 950 (D. Neb. 1974). 
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STUDENT RIGHTS TO COMPLETE PROGRAMS 


Few cases involving students’ rights to complete programs which are 
scheduled for elimination have been reported, and none has been 
reported where a program was to be eliminated as a result of a ‘‘formal’’ 
financial emergency declaration. However, an analysis of the existing 
cases provides some good indications of the responsibility of institutions 
to students caught in such predictaments. 

In Eden v. Bd. of Trustees,?* fifteen students admitted as members of 
the first class of a newly planned School of Podiatric Medicine in the 
Health Sciences Center at the State University of New York at Stony 
Brook complained, on breach of contract grounds, that the school would 
not open as planned and that they would not be allowed to enroll at the 
previously scheduled time. The enrollment deferment resulted from the 
need for the system to reduce its expenditures in light of a $25,000,000 
reduction in the school’s state appropriations. While no formal ‘‘finan- 
cial exigency’’ was declared, the action was judicially viewed as a 
response to a ‘‘fiscal crisis.’’25 

Recognizing that the ‘‘acceptance of the petitioners’ applications (for 
admission) satisfies the classic requirements of a contract,’’2® the court 
went on to hold that the abrogation of the contract by the state, in defer- 
ring the enrollment, was arbitrary and capricious. The basis for this find- 
ing was the testimony given by University officials that no money would 
be saved by not enrolling the students at the planned time. The courses to 
be offered podiatric medicine students in their first year were going to be 
offered regardless of the school’s failure to open due to the course re- 
quirements of students entering other health sciences schools. 

The reasoning of the court, however, makes it clear that had savings 
been made by such an administrative action, the matter might have been 
viewed differently. 


We recognize that the judicial branch of the State must exercise restraint in 
questioning executive prerogative, especially where budgetary and fiscal 
problems may require elimination or curtailment of State-provided services. 
However, we are not foreclosed from examination of the issue of whether the 
abrogation of the contract here would indeed save money.?” 


Further, since it was made apparent from the evidence that a savings 
would occur in future years, the court limited its ruling to the entering 
class. ‘‘We make no decision and express no opinion as to the rights of 
the petitioners as to any period beyond the 1975-1976 academic year.’’2® 





24 49 A.D.2d 277, 374 N.Y.S.2d 686 (1975). 
Id. at 282, 374 N.Y.S.2d at 691. 
Id. 
Id. 
Id. at 284, 374 N.Y.S.2d at 693. 
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While some students availed themselves of the opportunity to attend 
the first-year courses, others did not. The School of Podiatric Medicine 
was closed and never opened. The students sued the state again, this 
time for monetary damages, because of their inability ‘‘to pursue a four- 
year course of study and to obtain a degree of Doctor of Podiatric 
Medicine.’’2° The Court of Claims held, however, that no breach of con- 
tract resulted after the first year, and the students received an adequate 
remedy for that year. Further, the court held that the waiver by the state 
of its immunity had never been extended 


to redress individual wrongs which may result from an error of judgment by 
an officer of the State in the performance of his duty involving a function 
that is intrinsically governmental, sovereign in character, and completely 
foreign to any activity that is, or could be carried on by a private person. 
(Citations omitted). The court concludes, therefore, that notwithstanding 
the fact that the State incurred a contractual obligtation to enroll the 
claimants in SPM for the academic year 1975-1976, and that the State acted 
arbitarily and capriciously in failing to so enroll the claimants, it may not be 
held in damages for its action.3° 


In Galton v. College of Pharmaceutical Sciences, Columbia Universi- 
ty,31 students (faculty and alumni as well) brought suit again the Col- 
lege—an independently incorporated affiliate of Columbia Univer- 
sity—and the University to compel the continuation of the phar- 


maceutical sciences program. The University had notified all concerned 
of its intention to close the College due to lack of finances at the end of 
the present academic year. 

The court, in requiring a full trial on the merits, found that the 
students had standing to challenge the University’s decision to close the 
college because of the adverse impact on the students. ‘Students 
presently attending the College should not be preemptorily cast out of the 
College, and their education interrupted for an indefinite time, perhaps 
forever, if such action is arbitrary.’’32 While pointing out that ‘‘there is 
some obligation upon the part of the college to permit the student to con- 
tinue his studies to graduation if willing and eligible to continue,’’3* the 
court recognized that there were circumstances which could justify the 
elimination of the program and the voiding of the students’ rights to com- 
plete the program. ‘‘Of course, if circumstances beyond the control of the 
College, such as lack of finances, prevent the College from continuing, 
the issue is concluded.’’34 The court, however, reserved the right to ‘‘in- 





29 Eden v. State, 103 Misc. 2d 461, 464, 426 N.Y.S. 2d 197, 199 (Ct. Cl. 1980). 

30 Id. at 465-66, 426 N.Y.S.2d at 200. 

31 70 Misc. 2d 12, 332 N.Y.S.2d 909 (Sup. Ct. 1972). 

32 Id. at 14, 332 N.Y.S. 2d at 912. 

33 Id. at 15, 332 N.Y.S. 2d at 912 [citing Ryan v. Hofstra Univ., 68 Misc. 2d 890, 328 
N.Y.S. 2d 339 (Sup. Ct. 1971) and Carr v. St. John’s Univ., 34 Misc. 2d 319, 231 N.Y.S.2d 
403 (Sup. Ct. 1962)]. 

34 332 N.Y.S.2d at 912. 
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quire into the basis of the determination,’’*5 in other words, to determine 
if the financial crisis necessitating the closure of the School was bona 
fide. 

Interestingly, the court drew a distinction between the rights of 
enrolled students to challege the validity of the financial basis for closure 
and the right of the College not to admit additional students. The court, 
finding the College to ‘‘have made a prima facie showing of financial 
distress’’3* permitted the College not to admit future classes of students. 
This distinction is important in that while admitted and enrolled 
students have a protectable contract interest in preventing the closure, 
the court recognized that future students not yet admitted have no basis 
to compel their admission. Thus, prospective closures, preventing future 
admissions, are not likely to be successfully challenged by persons desir- 
ing to be admitted. 

In another similar case, Peretti v. Montana,’ the Board of Public 
Education of the State of Montana eliminated the Aviation Technology 
Program at the Missoula Technical Center, one of five vocational educa- 
tion centers maintained by the Board, due to reduced legislative ap- 
propriations. The program had an integrated curriculum requiring six 
consective quarters of work, completion of which would lead to eligibili- 
ty for a private pilot’s license and other employment opportunities in the 
general aviation industry. As a result of the program’s elimination, 
students with only three quarters completed were not able to finish the 
remaining quarters of work and sued the state for damages since the 
‘‘three quarters’ training [was] of dubious value to them.’’3* 

The federal district court rejected arguments by the state that the 
federal court lacked jurisdiction over this matter on eleventh amendment 
grounds and found the state had waived its immunity from suit.** On the 
students’ claims, the court held that ‘‘[t]here seems to be almost no dis- 
sent from the proposition that the relationship is contractual in nature’’*° 
between the student and college, and that such an ‘‘implied contract is 
within the 14th Amendement’s protection. . . .’’41 Since ‘‘there was a 
violation of a right protected by the Constitution’’ by the ‘‘act of an ad- 
ministrative body making the exercise of the right impossible,’’4? a 
federal question existed. The court went on to find, on the subject of 





Id. 

Id. at 16. 

Peretti v. Montana, 464 F. Supp. 784 (D. Mont. 1979). 

Id. at 786. 

Id. at 788. 

Id. at 786. 

Id. at 787. The court cited Bd. of Regents v. Roth, 408 U.S. 564 (1972) and Perry v. 
Sindermann, 408 U.S. 593 (1972) as the basis for its holding. ‘‘Without doubt [liberty] 
denotes not merely freedom from bodily restraint but also the right of the individual to con- 
tract... ,’’ Roth at 572, and such a contract may be expressed or implied. Perry at 601-02. 

42 Id. at 788. 
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remedies, that since the program was already terminated, the State of 
Montana was liable to the students for damages.*? 

On appeal, the award of damages was reversed by the federal appeals 
court as the state was found immune from liability under the eleventh 
amendment.** Because the State did not consent to its being sued in 
federal court, the appeals court did not have to reach the ‘‘merits of the 
district court’s holding that the termination of the program denied 
students a due process right.’’*5 Nonetheless, the reasoning of the district 
court is consistent with the theory that the student/university relation- 
ship is a contract and that such contract is an interest protected in public 
institutions by the Constitutional requirement of due process. 

The foregoing cases seem to confirm that while institutions, due to 
legislatively imposed or otherwise created financial problems, may 
eliminate programs, students’ contractual rights give them the standing 
to challenge the ‘‘bona fides’’ of the financial crisis. Where the financial 
problem is not, in a court’s mind, sufficiently bona fide to warrant the 
program elimination, such action will be deemed arbitrary and, as in 
Eden,*® students will be permitted to continue in the program. Yet even 
where a board may properly eliminate a program, liability for damages to 
students for violation of their due process rights or breach of contract 
may still result, though the matter of governmental immunity from suit 
may foreclose actual recovery from state institutions. 

An institution also may be held liable for its failure to maintain the 
quality of a program during its phase-out period. In Behrend v. State*? 
students enrolled in the state university’s School of Architecture sued for 
failure of the university to support the program of study to a level where 
it would be accredited. Even though at the time of the students’ enroll- 
ment the School was not accredited, representations by School officials 
that it would be again accredited, and efforts by the School to have the 
accreditation commission visit the School, were inferred by the court to 
be part of the implied contract between the School and the students. 
‘‘[T]here was an implied contract by Ohio University with these student 
plaintiffs that the latter be provided accredited academic training. . . .’’48 

Because of ‘‘ a significant decrease in student enrollment and rather 
severe budget constraints,’’*° a policy decision was made by the universi- 
ty to allocate resources to other units in the College of Fine Arts (which 
included the School of Architecture) and to phase out the School of Ar- 
chitecture. This action resulted in the accreditation commission 





3 Id. 
Montana v. Peretti, 661 F.2d 756 (9th Cir. 1981). 
Id. at 759. 
Eden, supra note 24. 
55 Ohio App.2d 135, 379 N.E.2d 617 (1977). 
Id. at 140, 379 N.E.2d at 621. 
Id. at 136, 379 N.E.2d at 619. 
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withdrawing any proposed favorable action. Students in the program 
were permitted to complete their programs and graduate, ‘‘if they so 
desired.’’ While recognizing that ‘‘[t]he development and continuation 
of the university’s courses of study should reside within the sound 
discretion of the university’s board of trustees and administrative of- 
ficials,’’5° the court said the effects of those decisions on others must be 
considered. 


[W]here a determination is made affecting those with whom the university 
has contracted, unless there is shown to be an impossibility of performance, 
the contract must be fulfilled, or damages awarded. Here, instead of show- 
ing an impossibility of performance, Ohio University proved that the Col- 
lege of Fine Arts, and then the board of trustees of the university, made a 
selection of academic goals and that the other departments in the College of 
Fine Arts were chosen to continue rather than the School of Architecture.5? 


Thus, the court accepted the authority of the board to make such pro- 
gram elimination choices, not necessitated by a financial emergency, but 
found that if in so doing contracts with students were violated, damages 
would be an appropriate remedy. The damages that such students could 
recover due to failure of accreditation included the loss of transferable 
credit, the additional time and expense necessary to make up those 
credits, pecuniary loss due to the necessity to transfer to another ac- 
credited school, and loss resulting from delay in qualifying for state 
licensure exam.5? 

In another case dealing with program deterioration, Lowenthal v. 
Vanderbilt University,5? several students admitted to a newly established 
doctoral program in management sued the university for the disintegra- 
tion—or defacto elimination—of the program. No financial crisis was 
alleged by the university as a basis justifying its actions toward the pro- 
gram. After finding that a contractual relationship existed between the 
school and the students,°4 the court found that not only the administra- 
tion, but the program’s faculty5> failed in their duty to adhere to the 
obligations created by the contract. That obligation, said the court, con- 
sisted of providing ‘‘a high quality academic training leading to an 
academically acceptable doctoral degree which may be earned by the 
satisfaction of reasonable and consistent standards and procedures. The 





50 Id. at 141, 379 N.E.2d at 621. 

51 Id. at 140, 379 N.E.2d at 621. 

52 Id. at 141, 379 N.E.2d at 621. 

53 No. A8525, slip op. (Chancery Ct., Davidson Co., Tenn. Aug. 15, 1977). 

54 Id. at 16. The court found that the terms of the contract consisted of the school’s 
catalogue, the Graduate School guidelines for graduate study, and the oral representations 
by faculty and administration. 

55 ‘‘Even the written documents which helped compose the contract were not follow- 
ed by the GSM faculty.”’ Id. at 17. 
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University must provide the resources necessary to accomplish this 
end.’’56 

In finding breach of contract on the part of the university, the court 
focused in substantial part on the fact that the institution failed to fund 
the program to the degree necessary to make it work. This failure had an 
adverse impact on the university’s duty to perform under the contract 
and resulted in its liability to the students. 


Vanderbilt University enjoys a tradition and reputation for excellence and 
quality in higher education. In a sharp departure from this tradition, 
Vanderbilt hastily embarked upon a vague and ill-defined doctoral studies 
program when it knew or should have known that it did not have the 
resources to operate the program. Vanderbilt received something of value 
from these plaintiffs and gave little or nothing in return. The university 
must bear the responsiblity for its conduct.%” 


The court noted the students’ wasted time and effort in the defunct 
program and assessed damages against the institution for the actual out- 
of-pocket expenses of the students: tuition, interest on loans to pay tui- 
tion, duplicating and typing costs. While the court recognized that in 
some instances loss of future earning capacity might be a proper measure 
of additional damages, none were proved in this case.5* 


SUMMARY AND CONCLUSION 


There appears to be a consensus among the courts that a contractual 
relationship exists between a student and his or her university upon 
matriculation. The precise terms of the contract involve an appreciation 
of the various bulletins, handbooks, oral communications delivered from 
institutional representatives and faculty, prior custom, and practice. 

Contract principles are applied in protecting a student’s right to 
complete degree programs. Once a student is admitted to a degree pro- 
gram, he/she has an enforceable expectation that the institution will con- 
tinue that program for the length of time normally necessary for the stu- 
dent to graduate. While courts recognize that the university is not a 
‘‘static,’’5° but a ‘‘living changing thing,’’®° program eliminations which 
may breach the contract between a university and its students will be 
subject to review by the courts and consequent damages may be awarded. 

This contractual relationship, furthermore, translates into a constitu- 
tional right of students when the college with which they contract is a 





56 Id. at 16. 

57 Id. at 42. 

88 Id. at 37-41. The total damages to the eight former students was $24,087 plus in- 
terest. 

® Peretti, supra note 11, 464 F. Supp. at 787. 

80 Id. 








174 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 2 


state institution. The contract becomes an interest protected from abridg- 
ment without due process of law. What process might be due a student 
enrolled in a program targeted for elimination has not been discussed by 
the courts. Certainly the institutional review process possibly leading to 
a program’s elimination should permit the participation of affected 
students. 

Yet institutions have the inherent right to discontinue programs for 
strictly financial reasons or for reasons involving educational policy 
whether or not related to resource reallocation decisions. And while the 
authority rests with a governing board to make program elimination deci- 
sions, the obligation to continue students already enrolled in those pro- 
grams does not cease. An exception to this student continuation obligation 
is where there is an ‘‘impossibility of performance,’’*' thus justifying the 
full abrogation of the student/university contract. 

The Galton®? case represents such an impossibility of performance 
situation, but it is suspect for its general applicability. Because the Col- 
lege of Pharmaceutical Sciences was an independently incorporated in- 
stitution, its financial failure would have resulted in its going out of 
business. In most cases of bona fide financial emergency, choices are 
made by central administrations about which program will be discon- 
tinued. This administrative choice decision may not satisfy the ‘‘im- 
possibility’’ requirement, for it could well be argued that sufficient cost 
savings could be accomplished elsewhere in the institution short of those 
which result in the violation of students’ contractual rights. So while 
governing boards can eliminate programs because of financial emergen- 
cy, as they can for educational policy reasons, it is likely that presently 
matriculated students cannot be ‘‘cast out’’ without resulting liability. In 
other words, new classes of students do not have to be admitted, but 
enrolled students have through their contracts with the university a right 
to continue. 

This is not to say, however, that enrolled students must, in all in- 
stances, be allowed to continue through graduation if the program is 
slated for elimination. [t appears that if the circumstances warranting its 
prospective elimination are bona fide, the program could be eliminated 
without having to let all students presently enrolled graduate as long as 
sufficient continuation time is provided them to ensure no damages will 
accrue. The program should be continued for a sufficient length of time 
to permit students a reasonable opportunity to transfer to a similar pro- 
gram elsewhere without suffering a credit loss or a postponement of their 
graduation date. Practically speaking, however, this continuation period 
may well equal the length of time it would take the normal student to 
graduate. 

Furthermore, care must be taken to ensure that the quality of the pro- 





61 Behrend, supra note 47, 55 Ohio App. 2d at 140, 379 N.E.2d at 621. 
62 Supra note 31. 
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gram slated for elimination does not significantly decline during any 
phase-out period. As in Behrend,® if the program is accredited, that ac- 
creditation status should be maintained during any phase-out period so 
as to ensure that the students finishing the program are not damaged. 
The anomaly in this situation is that students may have greater con- 
tractual rights to complete their programs than tenured faculty have to re- 
tain their jobs if programs are eliminated in a financial emergency. Even 
though the AAUP in its Financial Exigency Guidelines** recommends 
that a faculty member removed due to financial emergency be given at 
least one year’s notice before removal, courts have upheld 30 day notices 
of termination.*® Students, however, except in a clear institutional 
closure situation, are likely to be able to complete their programs. 


While the university-student relationship is indeed unique, it does not vest 
a university with unlimited power to do as it pleases without facing the con- 
sequences.*®® 





63 Supra note 47. 

64 On Institutional Problems Resulting From Financial Exigency: Some Operating 
Guidelines, 60 AAUP BULLETIN 267-68 (Summer 1974). 

65 Klein v. Board of Higher Educ. of New York, 434 F. Supp. 1113 (S.D.N.Y. 1977). 

66 Lowenthal, supra note 53, at 42. 








WHO SHOULD PROVIDE 
INTERPRETERS UNDER SECTION 504 
OF THE REHABILITATION ACT? 
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MARY ANNE SMITH** 


This essay concerns a federal agency that created a ‘‘civil right’’ 
which two of its bureaus have the power to effectuate, but which has not 
been brought to fruition because the agency cannot or will not bring 
those bureaus together. It is an essay without an end, for the issues ad- 
dressed are still embroiled in administrative politics and litigation. Yet 
in their very open-endedness, the conflicts described here illustrate 
perhaps the central flaw of ‘‘modern’’ federal government: its simple in- 
ability to deliver on its own promises. 

Section 504 of the Rehabilitation Act of 19731 provides protections 
against discrimination based on handicap for qualified handicapped per- 
sons in programs receiving federal financial assistance. In 1977 the 
Department of Health, Education, and Welfare? issued regulations? defin- 
ing the obligations toward qualified handicapped students which HEW 
believed section 504 imposes on institutions of higher education receiv- 
ing federal financial assistance. Included in that regulation are two 
putative promises directed toward handicapped students and their col- 
leges.* The first is that colleges will provide auxiliary aids to hearing im- 
paired students in a variety of situations and that such aids often will be 
in the form of ‘‘signing’’ interpreters, a promise to be enforced by HEW’s 





* Special Assistant to the President, The University of North Carolina; B.A. 1967, 
J.D. 1971, Yale University. 

** University Counsel, Illinois Institute of Technology; B.A. Mundelein College, 
1966; M.S. Illinois Institute of Technology, 1973; J.D. IIT/Chicago-Kent College of Law, 
1977. 

[The opinions expressed herein are the authors’ and should not necessarily be attributed to 
their institutions. Ms. Smith is counsel to IIT in Jones v. Illinois Dept. of Rehab. Services, 
discussed in Section II infra.] 

1 29 U.S.C. § 794 (Supp. III 1979). 

2 Nuw the Department of Education, and referred to here as HEW or ED as ap- 
propriate. 

3 Originally 45 C.F.R. § 84; now 34 C.F.R. § 104 (1981). 

4 See text accompanying notes 11-24, infra. 
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Office for Civil Rights (OCR). The second is that colleges and students 
can expect state vocational rehabilitation programs, funded and govern- 
ed under Title I of the Rehabilitation Act by HEW’s Rehabilitation Ser- 
vices Administration (RSA), to pay for those aids in most instances. This 
second pledge, which events have shown could not have been con- 
sidered very carefully by HEW, has been viewed as a promise that RSA 
will pay for the use of interpreters. 

Many state rehabilitation agencies, with the blessing if not the direc- 
tion of RSA, have not kept the second promise, leaving students and col- 
leges alike highly uncertain of who is to pay for interpreter services. The 
resulting confusion has led to disputes between students and their col- 
leges and has led to much resentment by colleges at the concept of 504 
itself. Now the recent Supreme Court decision in Pennhurst State School 
v. Halderman may call into question the constitutionality of the inter- 
preter requirement if Congress and the executive branch cannot cogently 
account for the financial burden it creates. 

The executive and legislative responses in this situation are 
remarkable for both their consistency and their ineffectiveness. Through 
OCR, HEW has continued to insist on the regulatory promise of inter- 
preters—made to students by committing their colleges—while failing to 
enforce the pledge of RSA funds that was meant tu pay for it. Congress 
has simply been silent. HEW is now ED; the federal role in higher educa- 
tion is now to ‘‘deregulate’’; Congress now seeks slashed budgets rather 
than new ‘“‘civil rights.’’ But section 504 stays on the books—and 
thousands of students, faculty, academic advisers, and rehabilitation 
caseworkers still have not yet heard who really is to pay for it. What 
should be a shared responsibility of colleges and rehabilitation agencies 
is instead a source of frustration and conflict. 

Section I of this essay identifies the issues in this particular con- 
troversy and illustrates their development by both OCR and RSA. Section 
II discusses Jones v. Illinois Department of Rehabilitation Services,® in 
which all these issues are at stake. Section III seeks to draw some conclu- 
sions. 


I. THE INTERPRETER CONTROVERSY AND HOW IT GREW. 


When Congress passed the Rehabilitation Act of 1973, it revised and 
extended well established programs of federally funded assistance to 
handicapped persons. Included in the Rehabilitation Act is section 504, 
providing that: ‘‘No otherwise qualified handicapped individual . . . 
shall, solely by reason of his handicap, be excluded from participation 





5 101 S.Ct. 1531 (1981); see generally Section III, text accompanying notes 43-49. 
6 504 F. Supp. 1244 (N.D. Ill. 1981), appeal docketed, Nos. 81-1267 and 81-1312 (7th 
Cir. 1981). 
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in, be denied the benefits of or be subjected to discriminafion under any 
program or activity receiving Federal financial assistance . . . .’’” 

Section 504 was hailed as a landmark in opening higher education to 
the handicapped. It was modeled on the prohibitions against race and sex 
discrimination in federally funded programs contained in Title VI of the 
Civil Rights Act of 1964 and Title IX of the Education Amendments of 
1972,® but it differs from those provisions in important respects. Each of 
the earlier statutes was enacted after extensive debate and without any 
necessary relationship to the federally supported programs to which they 
apply. But section 504 has virtually no legislative history and clearly was 
intended to complement the broad rehabilitation services which Con- 
gress was reaffirming in 1973. 

Legally, then, Titles VI and IX had at least the rudiments of their 
own interpretative wardrobes, while section 504 frequently has been 
clothed in garments shaped at earlier times for other purposes. Practical- 
ly, in implementing 504, OCR has been confronted with a well- 
established bureau in RSA, which functions closely with the state 
rehabilitation agencies it funds and supervises and which appears to 
have a quite different agenda than that ostensibly set out for it in the 
regulations. 

The 504 regulations, issued under the threat of litigation® on May 4, 
1977, set out broad general requirements for all HEW funded activities 


and the physical settings wherein they occur, with additional specific 
obligations for public school systems, institutions of higher education, 
and providers of health and social services.'° Interpreters are mentioned 
twice, once in the part of the regulation which applies to colleges and 
universities and once in the part applicable to providers of social ser- 
vices. The regulation provides at section 84.44(d) that a college subject to 
it: 


(1) . . . shall take such steps as are necessary to ensure that no handicapped 
student is denied the benefits of, excluded from participation in, or other- 
wise subjected to discrimination under the education program or activity 
operated by the recipient because of the absence of educational auxiliary 
aids for students with impaired sensory, manual, or speaking skills. 

(2) Auxiliary aids may include taped texts, interpreters or other effective 
methods of making orally delivered materials available to students with 
visual impairments, classroom equipment adapted for use by students with 
manual impairments, and other similar services and actions. Recipients 
need not provide attendants, individually prescribed devices, readers for 
personal use or study, or other devices or services of a personal nature." 





7 29 U.S.C. § 794 (1976). 

® 42 U.S.C. §§ 2000a-2000d, 20 U.S.C. §§ 1681-1686 (Supp. III 1979). 

9 Cherry v. Mathews, 419 F. Supp. 922 (D.D.C. 1976). 

10 42 Fed. Reg. 22,676-22,694 (1977) (to be codified at 45 C.F.R. § 84 and 34C.F.R. § 


11 45 C.F.R. § 84.44(d) (1981); 34 C.F.R. § 104.44(d) (1981). 
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The ‘‘Analysis’’ appended to the regulation then apparently com- 
mits RSA and its state agencies to provide significant financial support 
for interpreters from traditional federal VR programs: 


Under section 84.44(d), a recipient must ensure that no handicapped stu- 
dent is subject to discrimination in the recipient’s program because of the 
absence of necessary auxiliary education aids. Colleges and universities ex- 
pressed concern about the costs of compliance with this provision. 

The Department emphasizes that recipients can usually meet this obligation 
by assisting students in using existing resources for auxiliary aids such as 
state vocational rehabilitation agencies and private charitable organiza- 
tions. Indeed, the Department anticipates that the bulk of auxiliary aids 
will be paid for by state and private agencies, not by colleges or 
universities. 12 


The Department’s ‘‘anticipation’’ was, from the start, at least passing 
ingenuous. Rehabilitation programs never have been funded to serve all 
potentially eligible clients, and over the years particular client groups 
and types of placements have come to be in favor. The 504 regulation 
now purported not only to greatly expand a specific client group, but also 
to demand a funding priority for it. And although section 84.52(d) 
specifically imposes an obligation on VR agencies to provide inter- 
preters,'? various rehabilitation program criteria predating 504 provided 
a nominal basis for contradicting the ‘‘anticipation’’ in the ‘‘Analysis.’’*4 
Indeed, RSA and the state rehabilitation agencies have in practice ig- 
nored section 84.52(d) and its demands upon them. 

In September 1977, HEW’s inability to guarantee federal funds was 
presaged in ‘‘oversight’’ hearings on the implementation of 504 in higher 
education.'5 The House Subcommittee on Select Education had received 
a letter from OCR noting, in effect, that: ‘‘there are many authorities in 
HEW already in the books which could be used to fund things required in 
504, but there are a lot of other uses for those funds and there is not a lot 
of new money available.’’'* The question, then, was: ‘‘What specifically 
is the Department’s projection as to what it will cost recipients of HEW 
dollars to carry out 504?’’!7 The OCR response did not suggest a focused 





42 Fed. Reg. 22,692-3 (1977) (emphasis added). 
45 C.F.R. § 84.52(d); 34 C.F.R. § 104.52(d). 
These issues, alluded to in Section I, are discussed on their merits in Section II. 
H.E.W.’s lack of concern may be seen in an exchange of correspondence and 
discussion between Dr. Martin LaVor, minority senior legislative associate, and David 
Tatel, Director of OCR, in Implementation of Section 504, Rehabilitation Act of 1972, Hear- 
ings before the Subcommittee on Select Education, House of Representatives, 95th Cong., 
1st Sess. (September 16, 1977) at 359-63. The OCR/VR problem was specifically raised by 
the American Council on Education; see Implementation Hearings (September 13, 1977) at 
186-90, 201-1, 206 (testimony by Jeffrey Orleans). 
16 Implementation Hearings (September 16, 1977) at 360 (LaVor). 
17 Td. 
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address of that problem: ‘‘The answer is that we do not know what it will 
cost . . . when institutions begin to undertake compliance efforts they 
will find that many of their concerns about the regulations were not well 
founded, including compliance costs.’’1® 

With OCR apparently unconcerned, there followed a December 
1977, RSA Program Instruction setting forth an ‘‘interim policy.’’ Noting 
that section 504 and the HEW regulations should not be read to waive 
general statutory requirements for ‘‘VR’’ eligibility, the document adopts 
the ‘‘interim national policy which provides that State VR agencies may 
continue the provision of educational auxiliary aids . . . in those situa- 
tions where the educational institution does not have the capability itself 
to do so.’’?®? RSA further noted that: 


the educational institution does have the ultimate responsibility for assuring 
that appropriate arrangements are made for such [auxiliary] aids to be made 
available when needed. Also to be considered, however, is the statement . . . 
which informs colleges and universities that they may assist students in us- 
ing existing resources in the community, including VR agencies, to provide 
auxiliary aids.?° 


Thus by 1978, RSA had redefined the Secretary’s ‘‘emphasized . . . 
anticipation’’ of the ‘‘usual’’ availability of VR money for the ‘‘bulk’’ of 
auxiliary aids. Now there was emphasis on the regulation’s claimed lack 
of ‘‘specificity.’’ By noting that VR agencies ‘‘may’’ provide assistance to 
college students needing interpreters—rather than that they must provide 
such assistance to carry out the promise of the ‘‘Analysis’’—the Program 
Instruction virtually invited state agencies not to help. 

When they did fail to help, and students and colleges turned to OCR 
for assistance, the silence was deafening. In one case, for example, RSA 
took the position that: ‘‘[t]he state vocational rehabilitation agencies have 
no responsibility for meeting long-term responsibilities of other reci- 
pients [such as colleges] relative to their compliance with Section 
504.’’21 OCR promptly concurred, notwithstanding its Director’s earlier 
sanguinity: ‘‘If the University finds that DVR . . . can pay, the expecta- 
tion is that it will arrange for such payment. Otherwise, the University 
must pay.’’22 





18 Id. at 359-60 (Tatel). ‘‘HEW has insisted that it has, in general, no responsibility to 
consider costs."’ J. Rabkin, ‘‘Office for Civil Rights,’’ in THe Pourrics oF REGULATION 324 (J. 
Wilson ed. 1980). 

19 RSA-PI-78-7 (December 15, 1977) at 1. 

20 Id. at 4. 

21 Letter from Stephen Cornett, Regional Director (Atlanta) RSA, to Claude Myer, 
Director of N.C. Div. of Voc. Rehab. (July 14, 1978) at 1. 

22 Letter from Melvyn R. Leventhal, Deputy Dir. OCR, to Jeffrey Orleans, University of 
N.C. (October 9, 1978) at 3; see Crawford v. Univ. of North Carolina, 440 F. Supp. 1048 
(M.D.N.C. 1977). 
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Little more than a year after issuance of the 504 regulation, OCR had 
come to support two RSA positions which can be summarized as follows: 

1. The HEW section 504 regulation imposed no new respon- 
sibilities, priorities, or even possibilities for RSA or state VR agencies to 
assist hearing impaired students or their colleges, even though it was 
meant to expand those students’ opportunities in college. 

2. RSA interpretations of its statutory program authorities could 
avoid contributing to the goals of 504 even when those interpretations 
clearly had been developed without reference to, and even before enact- 
ment of, section 504 and the HEW regulation’s focus on higher educa- 
tion. This framework obviously makes empty the earlier promise that 
RSA funds would go to eligible handicapped students to help finance 
their colleges’ new 504 obligations and their own educational oppor- 
tunities. 

The ensuing three years have seen no change of heart or mind by 
RSA, no quickening of courage by OCR, and no coming together of the 
two agencies. A clear example is a May 1979 ‘‘Service Delivery Assess- 
ment’’ about 504, an internal HEW management review commissioned 
by the Undersecretary of HEW, which noted as a major conclusion that 
‘‘Many colleges believe HEW has not developed a coordinated approach 
to implementing 504 regulations. OCR and RSA are seen as acting in solo 
fashion.’’23 One of the five issues proposed for prompt resolution was the 
need to ‘‘clarify services, especially interpreters for the deaf.’’24 

Despite such cries for reform, a task force drawn from the American 
Council on Education and other groups, and funded by OCR to provide 
technical assistance to it and to colleges covered by section 504, found 
the VR problem completely unresolved when it published its findings in 
July 1979.25 A.C.E. repeated these criticisms in its ‘‘deregulation’’ sub- 
mission to the Reagan administration in 1981, condemning, with exactly 
the same text, HEW/ED failures to resolve disputes between agencies in a 
single department subordinate to the same Secretary: 


A very serious barrier to the full and effective implementation of section 504 
is HEW’s failure to state clearly how federally financed rehabilitation pro- 
grams should service students in institutions of higher education. Although 
HEW is responsible both for setting rehabilitation services standards and for 
enforcing section 504, activities which should complete each other, it treats 
them as separate endeavors, and departmental policies in the two areas often 
conflict. Handicapped students thus suffer needless uncertainty, delay, and 
cost in securing assistance; institutions are required to finance services that 





23 1. Coughlin, Implementation of Section 504 Regulations at the Postsecondary 
Level: A Service Delivery Assessment 20 (March 1979) (emphasis in original). 

24 Td. at 2. 

25 Issues and Answers for Implementing section 504, NACUBO Business OFFICER (July 
1979), reprinted as Appendix C to Management of Accessibility for Handicapped Students 
in Higher Education (NACUBO, 1981). 
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could be provided more effectively by rehabilitation agencies; and the 
promise of rehabilitation service programs for many college and university 
students is largely unfulfilled. 


The secretary evidently promulgated the auxiliary aid requirement based on 
an assumption that resources from his own department would be available 
at a certain level. They are not, and HEW’s failure to rectify this situation 
leaves students, higher education administrators, and rehabilitation person- 
nel alike unsure of the department’s commitments to higher education for 
handicapped persons.?® 


II. A COURT RESOLVES THE CONFLICT. 


In Jones v. Illinois Department of Rehabilitation Services?” the VR 
problem finally made its way to court, in a case ideal for resolving the 
issue. The university involved was private, so there was no question of 
conflict between two state entities; the student involved was clearly eligi- 
ble for and receiving VR funds for his education; and the state agency in- 
volved had the funds available but decided it could not use those funds 
to pay for an interpreter. 

The plaintiff in this case, Charles Jones, a deaf student majoring in 
mechanical engineering at Illinois Institute of Technology (IIT), enrolled 
as a junior after completing two years at a community college which had 
an extensive program for the hearing impaired and where he was routine- 
ly provided with an interpreter for all his classes. 

Since he was enrolled in difficult upper division math and engineer- 
ing courses, and since he was accustomed to having an interpreter for his 
classes, there was little doubt that Mr. Jones needed an interpreter to ef- 
fectively participate in his classes at IIT. The Illinois Department of 
Rehabilitation Services (IDRS) had determined that he was eligible for 
benefits and provided funds for his tuition, room and board, and books. 
Therefore, in accordance with section 84.44(d) of the regulation and the 
analysis of that regulation,?* IIT requested that IDRS also provide an in- 
terpreter for Mr. Jones. 

Lengthy discussions with IDRS followed that request. The local of- 
fice initially indicated IDRS would probably pay half the costs of the in- 
terpreter. IIT agreed, but asked IDRS to consider paying a larger share. 
The director of IDRS responded that in the agency’s opinion it could not 
‘‘legally assume these costs,’’ citing section 84.44(d) for support, and in- 





26 AMERICAN COUNCIL ON EDUCATION, REGULATORY REFORM AGENDA (May 1, 1981) at item 
2c. 


27 504 F. Supp. 1244 (N.D. Ill. 1981); appeal docketed, Nos. 81-1267 and 81-1312 (7th 
Cir. 1981). 

28 Now 34 C.F.R. § 104.44(d) (1981). All subsequent references are to HEW Regula- 
tions, which were the citations in effect when the litigation began; see text accompanying 
notes 10 and 11. 
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forming IIT that the university had responsibility for providing the inter- 
preter. IIT rejected that opinion, and informed the director that, pursuant 
to the analysis of section 84.44(d), IDRS had the obligation to pay. When 
the director did not respond, IIT informed him it would no longer pro- 
vide the interpreter, but would meet its 504 obligations by providing a 
notetaker. IDRS responded informally that it would seek clarification 
from HEW, and would probably pay until the matter was settled. They 
did pay—for three weeks. ; 

Finally the director notified IIT that the review had been completed. 
The only issue was who had the primary obligation for providing Mr. 
Jones’ interpreter, and the IDRS position was that IIT had the obligation. 
Therefore IDRS would provide no more funds for the interpreter. 

Except for the 3-week period when IDRS paid, IIT provided the inter- 
preter during the semester in which the discussions took place. At the 
end of that semester, IIT notified Mr. Jones it would no longer provide 
the interpreter. He then filed suit in district court, naming IDRS and IIT 
as defendants and seeking declaratory relief and preliminary and perma- 
nent injunctions barring defendants from refusing to provide him with an 
interpreter. 

Plaintiff’s complaint claimed that the failure of IDRS to provide him 
with an interpreter violated Title I and section 504 of the Rehabilitation 
Act, as well as the equal protection clause of the fourteenth amendment, 
and that IIT’s refusal violated section 504. IIT filed a cross-claim against 
IDRS, claiming that primary responsibility for providing the interpreter 
is imposed on IDRS and that IDRS was responsible for past and future 
costs incurred by IIT in providing plaintiff’s interpreter. 

The parties stipulated to the facts, and all parties filed motions for 
summary judgment. Plaintiff and IIT argued that Title I of the Rehabilita- 
tion Act, which provides funding for IDRS programs, imposes an obliga- 
tion on it to provide interpreters to eligible VR clients. VR agencies 
which receive federal funding under Title I are required, as a condition 
for receipt of those funds, to submit a state plan which establishes a pro- 
gram to provide rehabilitation services to disabled individuals to enable 
them to prepare for gainful employment.?° The regulations for Title I pro- 
vide that certain basic VR services are to be provided to eligible clients, 
including interpreter services for the deaf.3° 

Plaintiff and IIT argued that IDRS, as a recipient of federal funds, 
also has an obligation to plaintiff under section 504. Subpart F of the 
regulation addresses the duties of recipients of federal funds who provide 
health, welfare and social services. The official ‘‘Analysis of Final 
Regulation’’ specifically provides that state VR agencies are covered by 
Subpart F,31 and the regulation prohibits recipients to which Subpart F 





29 29 U.S.C. § 721 (Supp. III 1979). 
30 45 C.F.R. § 1361.1(ee). 
31 45 C.F.R. App. A, Subpart F. 
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applies from providing benefits or services in a manner that limits or has 
the effect of limiting the participation of qualified handicapped persons. 
The regulation requires that such recipients provide appropriate aux- 
iliary aids, including interpreters, to persons with impaired sensory 
skills when those aids are necessary to afford such persons an equal op- 
portunity to benefit from the service in question. While colleges are en- 
couraged to look elsewhere for a provider of auxiliary aids, there is no 
statement in the ‘‘Analysis of Final Regulation’’ which would allow a VR 
agency to do so. 

Plaintiff argued that, based on the analysis of the regulation regard- 
ing auxiliary aids and post-secondary institutions, IIT could look to other 
sources, such as IDRS, for those aids. If such aids were not available from 
any other source, IIT would have the ultimate responsibility to provide 
them. Plaintiff also argued that the IDRS failure to provide an interpreter 
was a violation of the equal protection clause, that the handicapped 
should be a suspect disadvantaged class, and that a strict scrutiny test 
should be applied to the state’s actions. 

A major IDRS contention was the “‘similar benefits’’ argument about 
which RSA had been so ambiguous in its early instructions. Title I and its 
regulations state that benefits for which a VR client is eligible are to be 
provided to the client only if no similar benefits are available from any 
other source. Under section 101(a)(8), IDRS must give full consideration 
to the client’s eligibility for those benefits under any other program.%? 
IDRS claimed that IIT has an obligation under section 504 to provide in- 
terpreter services to plaintiff, that this obligation is a benefit similar to 
the one IDRS would provide and that IDRS thus was precluded from pro- 
viding those benefits to plaintiff. 

IDRS also claimed it could not pay because of the two so-called 
‘‘first-dollar’’ provisions. Section 101(a)(12) states that in providing 
training services a VR agency should make maximum use of public or 
other vocational or technical training facilities or other appropriate 
resources in the community.*4 IDRS said that interpreter services for 
plaintiff were training services and that IIT was another appropriate 
resource in the community. 

IDRS also argued that section 103(a)(3) prohibits payment. That sec- 
tion states that vocational and training services are to be provided to han- 
dicapped individuals from Title I funds only after maximum efforts have 
been made to secure grant assistance from other sources to pay for that 
training.*5 IDRS said IIT was the other source to which it could look for 
payment for interpreter services, which IDRS had determined were train- 





45 C.F.R. § 84.52. 

29 U.S.C. § 721(a)(8) (Supp. III 1979). 
29 U.S.C. § 721(a)(12) (Supp. III 1979). 
U.S.C. § 723(a) (Supp. III 1979). 
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ing services. Finally, IDRS essentially sought to remove itself from the 
controversy altogether on jurisdictional grounds. 

The lower court rejected plaintiff’s claim of a private right of action 
under Title I of the Act, and held that plaintiff’s claim to relief must be 
based on section 504.3 The court did not consider plaintiff’s constitu- 
tional claims.3”7 But ironically, in accepting the IDRS focus on 504, the 
court forced IDRS to confront just those obligations which it sought to 
avoid. 

After concluding that under section 504 either IDRS or IIT could be 
required to provide the interpreter,?* the court considered the question of 
which defendant should have primary responsibility, in light of the 
similar benefits argument raised by IDRS and the claim by IIT that the 
analysis of Subpart E of the regulations should control. 

By looking to the language, purpose and history of the Rehabilitation 
Act to determine that IDRS was not precluded by the statute from pro- 
viding the interpreter, the court held that section 101(a)(8), the similar 
benefits provision, must be interpreted as requiring consideration only of 
other benefit programs which provide or pay for vocational rehabilitation 
services. Similarly, the court concluded that section 101(a)(12) of the 
Act, the section which requires an agency providing VR services to make 
maximum utilization of vocational or technical facilities or other ap- 
propriate resources in the community, refers only to resources whose 
primary function is to provide VR services, not post-secondary educa- 
tion. Further, the court said that the other sources to which a VR agency 
should look for funding for training services under section 103(a)(3) 
should not include institutions of higher education. 

The court held that because IDRS was not precluded from providing 
interpreter services to plaintiff, and the analysis of the final 504 regula- 
tions indicates that colleges and universities can look to state VR agen- 
cies and other sources to provide auxiliary aids, IDRS has primary 
responsibility for providing interpreter services for deaf individuals who 
are eligible for VR services. The court also held that while IDRS had to 
provide plaintiff’s interpreter, IIT would become responsible were he to 
cease being eligible for VR services. 

IDRS filed notice of appeal. However, in its remarkably short brief,39 
there is no mention, much less discussion, of the argument that IDRS is 
precluded by Title I and its regulations from providing plaintiff’s inter- 
preter. IDRS makes only two arguments on appeal. The first is that sec- 
tion 84.44(d) of the regulation and its accompanying analysis applies to 





504 F. Supp. at 1251. 

Id. at 1257, fn. 51. 

Id. at 1252. 

Brief for Illinois Department of Rehabilative Services. 
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post-secondary educational institutions and that, since IDRS does not 
operate a program of providing interpreters to students in post-secondary 
institutions, it has no legal obligations under this regulation to provide 
an interpreter to plaintiff. IDRS does not even mention section 84.52 of 
the regulation which does, indeed, impose the same auxiliary aids 
obligation on providers of VR services. 

IDRS also argues that while plaintiff has a private right of action 
under section 504, this right is only applicable to plaintiff’s rights 
against IIT, since IDRS has complied with the statute by providing him 
tuition, room and board, and books. IDRS asserts that plaintiff has no 
right to, or expectation of, an interpreter from IDRS because IDRS has no 
program which provides interpreters to students in post-secondary in- 
stitutions. 

IIT has asked the Seventh Circuit to affirm the district court judg- 
ment for the reasons set forth in the opinion. Plaintiff also seeks affir- 
mance of the 504 holding but is appealing the holding that he has no 
private right of action under Title I. 

The Department of Education’s reaction to the Jones decision was set 
forth in a letter from ED’s acting General Counsel to the Justice Depart- 
ment.4° ED has apparently accepted the court’s analysis of the similar 
benefits provision, and has agreed that an educational institution is not a 
‘‘program’’ for providing auxiliary aids merely because of its obligation 
under section 504 not to discriminate. The Department also recognizes 
the intent of the regulation, articulated in the analysis, that colleges and 
universities may comply with the auxiliary aids provision by assisting 
students in using existing resources such as state VR agencies. 

The Department is, however, concerned that it be clearly understood 
that the VR obligation is conditioned on the applicant’s eligibility and 
that the educational institution must pay when the similar benefits provi- 
sion bars the VR agency from paying. 

The ED response to the Jones opinion ignores two important facts. 
First, it was stipulated that plaintiff was eligible for and receiving VR ser- 
vices. The opinion cannot be read to hold that any deaf student must be 
provided any auxiliary aid. In fact, the court held that if plaintiff were to 
become ineligible for VR benefits then IIT would be required to pay for 
his interpreter. 

Second, the ED statement ultimately ignores, while purporting to ac- 
cept, the principal holding of the case, i.e., that the similar benefits pro- 
vision does not preclude a VR agency from providing auxiliary aids to a 
student in a post-secondary institution. There should be no situation in 
which a VR agency is precluded from providing aids to a student in a 
post-secondary institution because of the similar benefits provision. 





4° Letter from Department of Education’s General Counsel to the Justice Department 
(1981). 
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Ill. IS ANYBODY OUT THERE LISTENING? 


Why was the Jones court able to confidently resolve a legal and 
political dispute that paralyzed first the largest and then the newest 
cabinet department? The answer is simply that the court recognized what 
ED had refused to acknowledge: enactment of section 504 of the 
Rehabilitation Act fundamentally altered the meaning of the Title I voca- 
tional rehabilitation programs of that same statute. The court read the 
statute without regard to bureaucratic allocations of responsibility for ad- 
ministering its separate parts. Rather, precisely because Jones’ claims 
arose under both section 504 and the programmatic portion of Title I, the 
court held that rehabilitation agencies administering those programs 
must accept their responsibilities under 504. 

Indeed, when the problem is viewed statutorily, it is hard to see how 
the court could have done otherwise. A single plaintiff claimed that he 
was entitled to a single service administered by a single federal agency. 
Two different bureaus of the agency differed over who owed him that ser- 
vice pursuant to two different parts of that statute. Resolving that dispute 
should be as commonplace a matter of statutory construction as it is, ap- 
parently, an insoluble one of administrative politics.*' 

The rehabilitation programs administered by RSA under Title I of the 
Rehabilitation Act, with their ‘‘similar benefits’’ and ‘‘first-dollar’’ 
limitations, antedate section 504 by many years. Section 504’s mandate 
for greater higher education opportunities for the handicapped is still 
relatively new. Yet these facts are reasons for reassessing the Title I provi- 
sions to ensure that they support section 504, not excuses for arguing that 
the provisions are wholly separate. And while HEW deserves ample 
blame for ducking the problem, and the Jones court credit for resolving it, 
the underlying responsibility continues to rest with Congress. 

For it is Congress which legislates, which did legislate all the 
underlying elements of law, and which failed to put them together. It is 
Congress which forced HEW to try to define the open-ended promise of 
section 504, which left HEW bereft of guidance as to how 504 affected the 
rest of the Rehabilitation Act; it is Congress which has refused to address 
the problem right from the beginning.42 





41 Other agencies with responsibilities in this area do no appear as troubled as Educa- 
tion. The Department of Health and Human Services, which administers section 504 as to 
most rehabilitation agencies, notes simply that ‘‘Section 504 also applies to all public and 
private educational institutions which receive money from the U.S. Department of Educa- 
tion. Vocational rehabilitation programs are funded through the Department of Education. 
Handicapped individuals have a right to services offered by rehabilitation agencies.’’ U.S. 
Dept. HHS, ‘Your Responsibilities to Disabled Persons As a Health Care of Social Service 
Administrator’’, at 13 (1981) (emphasis added). 

42 “Notwithstanding the precedents, however, one cannot fail to be astonished at the 
cavalier manner in which Congress tossed off a comparable provision, prohibiting 
discrimination against the handicapped. . . . There is no indication in the statute how, or in- 
deed whether, it is to be enforced.’’ Rabkin, supra note 18, at 315; cf. pp. 316, 332-3. 
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This is not just a theoretical critique of the failure of civics-book 
government. In Pennhurst, a majority of the Supreme Court construed as 
‘‘merely . . . precatory’’ the so-called Developmentally Disabled 
Assistance and Bill of Rights Act pursuant to which HEW, by regulation, 
sought to require extensive accommodation for a class of handicapped 
persons by agencies accepting federal funds under the Act.4? Whether 
viewed as spending power legislation or as implementing the fourteenth 
amendment, said the Court, such enactments should not be taken to im- 
pose ‘‘massive financial obligations on the States’’ absent clear evidence 
of congressional intent to do so.*4 In support of this proposition the Court 
cited its first section 504 case, Southeastern Community College v. 
Davis, as ‘‘reject{ing] a claim that section 504 . . . obligates schools to 
take affirmative steps to eliminate problems raised by an applicant’s 
hearing disability.’’45 Indeed, Davis itself precludes imposition, under 
section 504, of ‘‘undue financial and administrative burdens.’’4* 

Yet the 504 regulation conditions its requirement for assistance to 
hearing impaired students precisely on the expected ‘‘us[e of] existing 
resources for auxiliary aids such as state vocational rehabilitation agen- 
cies,’’4? i.e., ‘‘massive’’ state expenditures, whether for students in 
private colleges or public ones.** If the Department of Education and 
state rehabilitation agencies repudiate those expenditures, Pennhurst and 
Davis together provide at least a nominal basis for negating the colleges’ 
obligations which those expenditures are meant to finance.*? The courts 





43 101 S. Ct. at 1540. 

44 Id. at 1539. . 

45 Id. at 1544-45. 

46 442 U.S. 397, 412-13 (1979). See Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 50 
LW 4925 (1982), in which the Court cited Pennhurst in refusing to impute to congress a par- 
ticular substantive standard under the Education for all Handicapped Children Act, PL 
94-142, 50 LW 4933 n.26. 

47 42 Fed. Reg. 22, 693 (1977) (emphasis added). 

48 In Schornstein v. N.J. Division of Vocational Rehabilitation Services, 519 F. Supp. 
773 LW (D.N.J. 1981), the state rehabilitation agency was enjoined from refusing to supply 
interpreter services to college students as a class, and specifically to the plaintiff student at a 
public college. The state denied any 504 responsibility by either the agency or the college; 
the court held that in any event the student was entitled to individualized rehabilitation ser- 
vices. 

49 Cf. Chief Justice Burger’s citation of Pennhurst, in University of Texas v. 
Camenisch, to re-emphasize his view of how narrowly Davis limits section 504, 101 S.Ct. 
1830, 1844-45 (1981). See also American Public Transit Ass'n v. Lewis, 655 F.2d 1272 (D.C. 
Cir. 1981), striking down a Department of Transportation 504 regulation which would have 
imposed billion-dollar costs on transit systems in order to be fully accessible to mobility im- 
paired subway and bus users. The court applied Davis to void the DOT rules on precisely 
the kind of ‘‘cost’’ basis identified in Pennhurst: 

Applying the [Davis] standards to public transit, we note that at some point a tran- 
sit system’s refusal to take modest, affirmative steps might well violate section 
504. But DOT’s rules do not mandate only modest expenditures. The regulations 
require extensive modifications of existing systems and impose extremely heavy 
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then will look for appropriate, and appropriately clear, congressional 
support in such a circumstance. They will not find it on the record 
discussed here. 





financial burdens on local transit authorities. Every new bus or subway car must 
be accessible to wheelchairs regardless of cost; elevators and other modifications 
must be added to existing subways. The regulations themselves recognize that 
some changes will be ‘‘extraordinarily expensive’’; such changes are nevertheless 
required. . . . These are the kind of burdensome modifications that the Davis court 
held to be beyond the scope of section 504. 
Id. at 1278 (footnote and citation omitted). APTA was followed by Dopico v. Goldschmidt, 
518 F. Supp. 1161 (S.D.N.Y. 1981), which upheld approval of mass transit projects that 
allegedly provided too little access for mobility-impaired persons: ‘‘[T]here is no mistaking 
the clear overarching principle in Davis: § 504 does not require massive expenditure.’’ Id. 
at 1176. 





CONSTRUCTIVE DISCHARGE UNDER 
TITLE VI IN INSTITUTIONS OF 
HIGHER EDUCATION 


ANITA CASEY 


The increased number of well-trained and qualified women and 
minorities in all areas of American business and industry has changed 
the face of the national labor market. Women and minorities are now 
seeking employment in positions traditionally held by white males. 
Academic institutions have not withstood the influx from this new labor 
market. Demands have been placed on educational institutions to fill 
vacancies and create positions in which these qualified personnel may 
serve the needs of academia. 

With the increase in the number of women and minorities seeking 
positions on the faculties of colleges and universities has come an in- 
crease in the number of allegations of discrimination in hiring, tenure, 
promotion and dismissal. Prior to the Equal Employment Opportunity 
Act of 1972,1 institutions of higher education were not subject to the non- 
discrimination requirements of Title VII.2 Unless state laws specifically 
prohibited discrimination, both public and private colleges and univer- 
sities were relatively free to engage in discriminatory faculty decisions. 

After 1972, educational institutions, including institutions of higher 
education, lost their immunity to charges of discrimination under Title 
VII. However, even after the Equal Employment Opportunity Act remov- 
ed the exemptions of educational institutions from Title VII coverage, 
many institutions continued their discriminatory practices. These 
discriminatory practices were allowed to continue due to the judicial 
non-intervention, or ‘‘hands-off’’ policy adopted by many courts. Under 
the ‘‘hands-off’’ policy, courts were reluctant to interfere with faculty 
related decisions. The courts based their non-interventionist policy upon 
their alleged lack of expertise to make objective decisions concerning 
faculty selection criteria; criteria which were almost exclusively subjec- 
tive. More recent court decisions, however, have begun to suggest a mid- 
dle ground between a non-interventionist approach and an activist ap- 





1 Pub. L. No. 92-261, 86 Stat. 103 (1972). 
2 42 U.S.C. §§ 2000e - 2000e-17 (1976). 
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proach to employment discrimination in the academic sector. This 
change in the policy of the courts will have a tremendous impact upon 
faculty hiring, promotion, tenure and dismissal decisions on the univer- 
sity level. 

While charges of direct discrimination in the failure to hire or the 
decision to dismiss faculty members has been extensively litigated under 
Title VII, the increased intervention of the courts will likely cause in- 
creased litigation in areas of indirect discrimination. 

Indirect discrimination may manifest itself in an institution’s failure 
to promote or grant tenure, its transfer of personnel, changes in the 
nature of assignments, harassment of faculty members or other actions 
which ultimately cause the employee to resign. Resignations which are 
directly precipitated by the employer’s actions have been labeled ‘‘con- 
structive discharges.’’ Although the dismissals are not direct or outright, 
neither are the resignations voluntary. 

The impact of these involuntary resignations precipitated by illegal, 
discriminatory actions by the employer will be examined in this note. To 
understand the impact of constructive discharges by educational institu- 
tions, it is essential to understand the background under which both the 
constructive discharge doctrine and Title VII developed. 


CONSTRUCTIVE DISCHARGE 


The concept of constructive discharge originally developed under 
the National Labor Relations Act.? Under the provisions of the NLRA, it 
is an unfair labor practice for an employer to discriminate ‘‘in regard to 
hire or tenure of employment or any term or condition of employment to 
encourage or discourage membership in any labor organization.’’* The 
proscription against discrimination in regard to ‘‘tenure of employment’”’ 
precluded employers from discharging employees because of their union 
membership or activity. 

To circumvent the allegations of a discriminatory discharge and the 
subsequent filing of an unfair labor practice charge, employers began to 
deliberately make the employee’s working conditions unpleasant or in- 
tolerable. This deliberate imposition of intolerable working conditions 
forced the employee to quit his job rather than endure the situation that 
the employer created or allowed to be created.’ While the employer could 
not be held liable for a discriminatory discharge when the employee 
voluntarily quit his employment, courts began to recognize that there 
may have been, in effect, a constructive discharge.® 

An employee is found to be constructively discharged when the 
employer makes his working conditions so unbearable that the employee 





3 29 U.S.C. §§ 151-169 (1976). 

4 29 U.S.C. § 158(a)(3) (1976). 

5 See J.P. Stevens & Co., Inc. v. NLRB, 461 F.2d 490 (4th Cir. 1972). 
6 7 FEDERAL REGULATION OF EMPLOYMENT SERVICE § 58:30 (1981). 
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is induced or forced to resign.” The decisions by the National Labor Rela- 
tions Board finding constructive discharge have been based on the 
premise that the employee’s resignation is not actually voluntary.® 

Constructive discharge has been recognized where an employer, for 
illegal or discriminatory reasons, assigns an employee to a less desirable 
or lower paying job and the employee chooses to quit work rather than 
accept the proffered job.° Constructive discharge has also been recogniz- 
ed when an employer harasses an employee with the idea of provoking 
the employee into quitting. Where the harassment is illegally motivated, 
and does cause the employee to quit, there is a constructive discharge. '° 
Occassionally, employees are asked to resign as opposed to being formal- 
ly discharged. While the resignation is meant to appear voluntary, it is 
clear that the employee has been dismissed.1! 

To find a constructive discharge, courts, in addition to finding im- 
proper motivation, must also determine whether a reasonable person, 
placed in the employee’s position and circumstances, would feel com- 
pelled to resign.12 Some courts have held that it is not essential for a find- 
ing of constructive discharge for the employee to prove that it was the 
employer’s purpose to force the employee to resign.’ Other authorities, 
however, support the contention that in order to constitute a constructive 
discharge, the imposition of intolerable working conditions must be with 
the purpose of forcing a resignation.'* Although the concept of construc- 
tive discharge had its origin in unfair labor practice cases, courts have ap- 
plied the theory in civil rights cases.*5 


TITLE VII 


The Civil Rights Act of 1964** contained provisions under Title VII 
dealing with equal employment opportunity for all individuals, pro- 
viding that: 


It shall be an unlawful employment practice for an employer— 
(1) to fail or refuse to hire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his compensation, 
terms, conditions, or privileges of employment, because of such 
individual’s race, color, religion, sex, or national origin; . . .'” 





7 Id. 

8 FEDERAL REGULATION OF EMPLOYMENT SERVICE, § 58:30 (1981). 

9 2 JENKINS, LABorR Law § 7.3 (1968). 

10 Barnes v. Costle, 561, F.2d 983 (D.C. Cir. 1977). 

11 Jackson v. Minidoka Irrigation District, 98 Idaho 330, 563 P.2d 54 (1977). 

12 Bourque v. Powell Electrical Manufacturing Co., 617 F.2d 61 (5th Cir. 1980). 

13 Td. 

14 See Muller v. United States Steel Corp., 509 F.2d 923 (10th Cir.), cert. denied, 423 
U.S. 825 (1975). 

15 Id. 

16 42 U.S.C. §§ 1971 et seq. (1976). 

17 42 U.S.C. §§ 2000e-2(a) (1976). 
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The objective of Congress in enacting Title VII is plain from the 
language of the statute. Title VII was intended to achieve equality of op- 
portunity and to remove barriers that had operated in the past to favor an 
identifiable group of white, male employees over other employees.*® 

As originally enacted, the federal government was excluded from 
coverage under Title VII of the Act.1° This exclusion was eliminated the 
following year by Executive Order 11246.2° Section 101 of the Order pro- 
vided that: ‘‘It is the policy of the Government of the United States to pro- 
vide equal opportunity in Federal employment for all qualified persons, 
to prohibit discrimination in employment because of race, creed, color, 
or national origin. . . .’’ This policy was extended in 1967 through Ex- 
ecutive Order 1137521 to include sex as a prohibited basis of discrimina- 
tion. 

As well as providing a specific exclusion for the federal government, 
the original version of the Act exempted all educational institutions, in- 
cluding institutions of higher learning, from coverage under Title VII.2? 

The 1972 amendments to Title VII, the Equal Employment Oppor- 
tunity Act of 1972,23 extended coverage of the Act to include ‘‘govern- 
ments, governmental agencies [and] political subdivisions.’’ Under that 
same Act, Congress also removed non-religious, educational institutions 
from exemption under Title VII.24 In amending Title VII to include 
academic institutions, Congress recognized that: 


[t]here is nothing in the legislative background of Title VII, nor does any na- 
tional policy suggest itself to support the exemption of these educational in- 
stitution employees—primarily teachers—from Title VII coverage. 
Discrimination against minorities and women in the field of education is as 
pervasive as discrimination in any other area of employment. . . . The com- 
mittee feels that discrimination in educational institutions is especially 
critical. The committee cannot imagine a more sensative area than educa- 
tional institutions where the Nation’s youth are exposed to a multitude of 
ideas that will strongly influence their future development. To permit 
discrimination here would, more than in any other area, tend to promote 
misconceptions leading to future patterns of discrimination.?5 


JUDICIAL NON-INTERVENTION 


Since the 1972 amendments to the Civil Rights Act removed educa- 
tional institutions from exemption under Title VII, a number of courts 
have addressed the issue of discrimination in educational institutions. 
These courts, however, have been reluctant to hold that the hiring, pro- 





18 Griggs v. Duke Power Co., 401 U.S. 424 (1970). 
19 Pub. L. No. 88-352, § 701, 78 Stat. 253 (1964). 

20 30 Fed. Reg. 12,319 (1965). 

21 32 Fed. Reg. 14,303 (1967). 

22 Pub. L. No. 88-352, § 702, 78 Stat. 255 (1964). 

23 Pub. L. No. 92-261, 86 Stat. 103 (1972). 

24 Id. 

25 H.R. Rep. No. 92-238, 92d Cong. 2d Sess. (1972). 











1982-83 CONSTRUCTIVE DISCHARGE UNDER TITLE VII 195 


motion, tenure, and dismissal decisions made by these academic institu- 
tions have amounted to illegal discrimination under Title VII. The reluc- 
tance to apply the non-discrimination requirements of Title VII to 
academic institutions has resulted, in large measure, from the traditional 
non-interventionist policy of the judiciary to decide on subjective issues 
dealing with the qualifications of faculty members.2* This reluctance or 
‘‘*hands-off’’ policy of the courts to apply objective criteria to decisions 
based almost exclusively on subjective criteria is most apparent in the 
often cited decision of Faro v. New York University.27 In Faro, the court 
supported its non-interventionist policy by indicating that: ‘‘Of all fields, 
which the federal courts should hesitate to invade and take over, educa- 
tion and faculty appointments at a University level are probably the least 
suited for federal court supervision.’’2® 

A majority of courts have followed the reasoning in Faro restricting 
judicial intervention in faculty selection, tenure, and promotion deci- 
sions. These courts have noted that faculty selection and retention deci- 
sions involve determinations on such elusive qualifications as teaching 
ability, administrative capacity and creative inspiration.2? Because the 
criteria are almost exclusively subjective, objective review by the courts 
is virtually impossible. Accordingly, when the issue of justiciability of 
faculty decisions has been raised, courts often adopt the position that the 
judiciary is not the appropriate forum for the resolution of such matters.3° 
‘‘A professor’s value depends upon his creativity, his rapport with 
students and colleagues, his teaching ability, and numerous other in- 
tangible qualities which cannot be measured by objective standards.’’*! 

In EEOC v. Tufts Institute of Learning,3? the District Court of 
Massachusetts noted that the relationship between an academic institu- 
tion and a faculty member is not a typical employer-employee relation- 
ship. The court stated that the four-part test of McDonnell Douglas Corp. 
v. Green,33 formulated to establish a prima facie case of Title VII 
discrimination, is not always applicable in an academic setting.*4 

Although judicial non-intervention has been the prevailing policy 





26 Mazia & de Ita, Sex Discrimination in Academia: Representing the Female Faculty 
Plaintiff, 9 GOLDEN GaTE U.L. Rev. 481 (1978-1979). 
27 502 F.2d 1229 (2d Cir. 1974). 
Id. at 1231-32. 
Application of Lombardo, 18 A.D.2d 444, 240 N.Y.S.2d 119 (1963). 
Lewis v. Chicago State College, 299 F. Supp. 1357 (N.D. Ill. 1969). 
Id. at 1359-60. 
2 421 F. Supp. 152 (D. Mass. 1975). 
411 U.S. 792, 802 (1972). 
The burden of establishing a prima facie case of racial discrimination may be done by show- 
ing ‘‘(i) that he [a claimant] belongs to a racial minority; (ii) that he applied and was 
qualified for a job for which the employer was seeking applicants; (iii) that, despite his 
qualifications, he was rejected, and (iv) that, after his rejection, the position remained open 
and the employer continued to seek applicants from persons of complainant’s qualifica- 
tions. 
34 Tufts, 421 F. Supp. at 158. 
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with regard to academic institutions, a number of recent decisions have 
taken exception to the policy and have relaxed their traditional ‘‘hands- 
off’’ attitude. In Powell v. Syracuse University*® the court stated that 


[iJn recent years, many courts have cited the Faro opinion for the broad pro- 
position that courts should exercise minimal scrutiny of college and univer- 
sity employment practices. Other courts, while not citing Faro, have con- 
curred in its sentiments. This anti-interventionist policy has rendered col- 
leges and universities virtually immune to charges of employment bias, at 
least when that bias is not expressed overtly. We fear, however, that the 
common-sense position we took in Faro, namely that courts must be ever- 
mindful of relative institutional competences, has been pressed beyond all 
reasonable limits, and may be employed to undercut the explicit legislative 
intent of the Civil Rights Act of 1964. . . . Faro does not, and was never in- 
tended to, indicate that academic freedom embraces the freedom to 
discriminate.3* 


In Sweeney v. Board of Trustees of Keene State College’ the First 
Circuit indicated that ‘‘[w]e voice misgivings over one theme recurrent in 
[prior] opinions: the notion that courts should keep ‘hands off’ the salary, 
promotion and hiring decisions of colleges and universities. . . . [W]e 
caution against permitting judicial deference to result in judicial abdica- 
tion of a responsibility entrusted to the courts by Congress.’’38 


CONSTRUCTIVE DISCHARGE IN ACADEMIC INSTITUTIONS 


Due to judicial reluctance to interfere in academic institutions facul- 
ty hiring and tenure decisions under Title VII, there are few cases dealing 
with constructive discharge in educational institutions. However, with 
the recent trend of the courts to recognize discrimination in academic in- 
stitutions, and the decisions to take an active role in eliminating such 
discrimination, it is likely that the deference given to faculty employ- 
ment practices will soon be subject to more strict scrutiny. 

Where initial hiring practices are more carefully scrutinized, the in- 
stances of indirect discrimination are likely to become more numerous. 
While blatant discriminatory discharges may be relatively well policed, 
the instances of constructive discharge will become more numerous and 
probably more subtle. 

Constructive discharge, like discriminatory discharge, can arise 
under Title VII coverage in the areas of race,?° color,*® religion,*! sex4? 





5 580 F.2d 1150 (2d Cir. 1978). 
Id. at 1153. 
569 F.2d 169 (1st Cir. 1978). 
Id. at 176. 
Pittman v. Hattiesburg Municipal Separate School District, 644 F.2d 1071 (5th Cir. 


Calcote v. Texas Educational Foundation, 578 F.2d 95 (5th Cir. 1978). 
Young v. Southwestern Savings and Loan Association, 509 F.2d 140 (5th Cir. 


Harrington v. Vandalia—Butler Board of Education, 585 F.2d 192 (6th Cir. 1978). 
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and national origin.** The general rule regarding constructive discharge 
under Title VII is virtually the same as that which developed in unfair 
labor practice cases. The rule provides that ‘‘if the employer deliberately 
makes an employee’s working conditions so intolerable that the 
employee is forced into an involuntary resignation, then the employer 
has encompassed a constructive discharge and is as liable for any illegal 
conduct involved therein as if it had formally discharged the aggrieved 
employee.’’*4 In addition to a finding that the employee’s working condi- 
tions were rendered intolerable, ‘‘courts generally have required a fin- 
ding that working conditions were made so intolerable or so difficult by 
the employer that a reasonable person in the employee’s position would 
have felt compelled to resign.’’45 

In academic institutions, the kinds of discrimination which will 
most likely result in charges of constructive discharge are unequal or 
reduced pay or decisions regarding promotion or tenure. Practices such 
as relocation of place of employment, refusal to allow the employee to 
perform work for which he or she was hired, and subjection to harass- 
ment may also render the employee’s working conditions so intolerable 
that there is a forced resignation. More subtle kinds of discrimination can 
also take place, such as moving a faculty member’s office to an 
undesirable location, giving him or her an undue number of deadend 
committee assignments, failing to give research assistance when the 
money is available, and requiring the teaching of a disproportionate 
number of lower level or remedial courses. 

Possibly the first case applying the doctrine of constructive 
discharge to civil rights cases was Colorado Civil Rights Commission v. 
State.46 Although this 1971 case was brougt under the Colorado Anti- 
Discrimination Act of 1957, before the Equal Employment Opportunity 
Act of 1972 extended coverage of Title VII to educational institutions, the 
reasoning of the case remains applicable under the amended Civil Rights 
Act. In the Colorado Civil Rights Commission case, a probationary 
elementary school teacher alleged that her employment was terminated 
because of her Spanish-American ancestry. The Colorado Civil Rights 
Commission took jurisdiction of the case. Upon review of the Civil Rights 
Commission’s order reinstating Mrs. Gallegos, the district court found 
that she had voluntarily resigned her position and had not proven that 
she was discharged. A finding of discharge was a prerequisite to the 
Commission’s exercise of jurisdiction under Colorado State law. On 
review, the Colorado Court of Appeals found that: 


[t]he reccrd in this case adequately supports the Commission’s jurisdiction 
based upon a constructive discharge of Mrs. Gallegos from her employment. 





Muller, 509 F.2d 923. 

Young, 509 F.2d at 144. 

Rosado v. Santiago, 562 F.2d 114 (1st Cir. 1977). 
30 Colo. App. 10, 488 P.2d 83 (1971). 
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The fact that Mrs. Gallegos submitted her resignation subsequent to her con- 
ference with Mr. Smith (the principal of the school to which she was assign- 
ed), at which time he told her that he would not recommend her for rehiring, 
does not make her separation from employment by the school district a 
‘‘voluntary’’ resignation.4” 


The court went further to state that the concept of constructive discharge 
which was developed in unfair labor practice cases was applicable in 
Title VII cases.** The fact of discharge did not depend upon the use of 
formal words of firing. The test of constructive discharge is whether the 
words or actions of the employer are sufficient to lead a prudent person 
to believe that his employment had been terminated.*9 

Before Title VII was made applicable to institutions of higher educa- 
tion, discrimination against minorities and women was normally 
manifested in the initial stages of a potential employment relatinship by a 
refusal to hire. This discriminatory practice was easily justified by the in- 
stitution’s reliance on subjective employment criteria to support its deci- 
sion. When courts refused to interfere with these subjective decisions the 
practice was allowed to continue. 

After the relationship was created, discrimination began to manifest 
itself in more subtle and indirect ways. Women or minority group 
members were discriminated against by assignments to areas having a 
restricted line of progression or to areas which required promotion 
through a series of career ladders, or through other discriminatory prac- 
tices.5° 

While a number of cases have addressed the issue of discrimination 
in academic institutions,5' few have dealt specifically with allegations of 
constructive discharge resulting from these educational practices. Not 
until 1981 in Heagney v. University of Washingtons? did the circuit 
courts squarely address the issue of constructive discharge in an institu- 
tion of higher education under Title VII requirements. 

In Heagney, Petitioner Joanne Heagney, brought a sex discrimination 
suit against the University of Washington alleging that she was paid an 
unfairly low salary because of her sex. She alleged that this disparately 
low salary forced her resignation and constituted a constructive 
discharge. This decision pointed out one of the major differences in 
recovery in a suit brought under a constructive discharge doctrine from a 
suit merely alleging Title VII discrimination in employment. The Ninth 
Circuit recognized that if Heagney was constructively discharged she 





Id. at 86. 

Id. 

Id. 

21 Am. Jur. Trials 1, § 70 Discharge Cases (1974). 

See, e.g., Goodman v. Board of Trustees of Community College District 542, 498 F. 
Supp. 1329 (N.D. Ill. 1980); Green v. Board of Regents of Texas Tech University, 335 F. 
Supp. 249 (N.D. Tex. 1971), aff'd, 494 F.2d 594 (5th Cir. 1973). 

52 642 F.2d 1157 (9th Cir. 1981). 
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would not only be allowed damages for the difference between a non- 
discriminatory salary and her actual salary for the period during which 
she was employed by the University, but she would also be entitled to 
recover back pay from the time of her resignation.*? 

Heagney argued that her discretionary salary, set by supervisory per- 
sonnel, was subject to abuse. She introduced both individual and 
generalized statistics showing that women employees who worked under 
the University’s ‘‘exempt’’ salary scale, on the average, made less than 
their male counterparts with similar jobs.5¢ In discussing the introduc- 
tion of these statistical studies, the court recognized that both individual 
and generalized statistics are relevant in cases alleging ‘‘disparate treat- 
ment.’’55 In allowing the use of generalized statistics the court indicated 
that ‘‘[i]f Heagney could demonstrate that the University regularly 
discriminated against its female exempt employees, such a showing, .. . 
certainly would increase the probability that Heagney’s own case was 
also part of this pattern of practice.’’5* 

While the use of subjective criteria is not per se illegal, if subjective 
employment decisions result in discrimination, the court must determine 
whether a prima facie case of discrimination has been established. If a 
prima facie case is established, the burden shifts to the employer to offer 
some legitimate nondiscriminatory reason for the disparate treatment.5” 

Although the court found that Heagney was possibly underpaid, she 
had not introduced evidence showing circumstances from which it could 
be inferred that the University made her working conditions so in- 
tolerable that its actions amounted to a constructive discharge.5* The 
court held that a finding of ‘‘unequal pay cannot, alone, be sufficient to 
support a finding of constructive discharge.’’5® 

Although the court did not find that a constructive discharge had 
resulted from the unequal pay scales approved and used by the Universi- 
ty, the implications for subsequent constructive discharge cases are 
significant. Heagney based her complaint upon the pattern or practice of 
discrimination allowed to exist due to the use of subjective employment 
decisions and the lack of well-defined employment criteria.*° Use of sub- 
jective criteria in the hiring and retention of university faculty members 
is exactly the basis of the non-interventionist ‘‘hands-off’’ approach, 
which courts in the past have supported with regard to academic institu- 
tions.®! 





. at 1166. 
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BURDEN OF PROOF 


In examining the burdens of proof of constructive discharge under 
Title VII, it is essential to recognize that two burdens must be met. First, 
the employee is required to establish a prima facie case of 
discrimination.*? Second, the employee must prove that this discrimina- 
tion made working conditions so intolerable that the employee was forc- 
ed to resign.*? Meeting this second burden also requires a showing that 
working conditions imposed were so unpleasant or difficult that a 
reasonable person in the same situation or circumstances would have felt 
compelled to resign.*®4 

The landmark case concerning the initial burden which must be met 
under Title VII to establish a prima facie case of racial discrimination is 
McDonnell Douglas Corp. v. Green.*5 Under the McDonnell Douglas test, 
the claimant must show: 


(i) that he belongs to a racial minority; (ii) that he applied and was qualified 
for a job for which the employee was seeking applicants; (iii) that, despite 
his qualifications, he was rejected; and (iv) that, after this rejection, the posi- 
tion remained open and the employer continued to seek applicants from per- 
sons of complainant’s qualifications.** 


This test, which was established for Title VII discrimination suits 
outside the academic setting, has been applied to actions brought against 


educational institutions.®’ 

Under Title VII analysis, discrimination resulting from two types of 
employer practices has been recognized. In Griggs v. Duke Power Co.,®* a 
group of Negro employees brought a class action suit against their 
employer alleging that Duke Power violated the Civil Rights Act of 1964 
by requiring a high school diploma and a satisfactory score on an in- 
telligence test before employees could move into employment positions 
previously restricted to whites. The Court reasoned in Griggs that an 
employment practice, procedure, or test which is neutral on its face, 
and also neutral in terms of intent, often has a ‘‘disparate impact’’ upon 
different groups.*® The Court noted that the intent of Congress in enac- 
ting the Civil Rights Act of 1964 could not be met if employment prac- 
tices and procedures were allowed to maintain the status quo of prior 
discriminatory practices. The Court therefore required that any employ- 





McDonnell Douglas, 411 U.S. at 802. 
Heagney, 642 F.2d at 1166. 
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ment test used must be designed to measure ‘‘the person for the job and 
not the person in the abstract.’’7° 

In contrast to the ‘‘disparate impact’’ cases, ‘‘disparate treatment’’ 
cases have also been recognized under Title VII. In McDonnell Douglas,71 
a black civil rights activist who participated in a number of civil rights 
activities, including a ‘‘stall-in’’ and a ‘‘lock-in’’, alleged that both his 
discharge and the general hiring practices of McDonnell Douglas were 
racially motivated. The Court compared the treatment that the black 
employee received with the treatment which a white employee might 
have received if he had participated in the same type of conduct. The 
United States Supreme Court held that an employer could justifiably fire 
or refuse to rehire an employee who engaged in unlawful and disruptive 
acts against it, but only if the criteria used were applied alike to members 
of all races.72 

A ‘‘disparate impact’’ case does not require a finding of intent to 
discriminate before holding the employer liable for Title VII discrimina- 
tion.” Proof of discriminatory intent, however, is essential for a finding 
of ‘‘disparate treatment.’’’4 This intent can be inferred from both cir- 
cumstantial and direct evidence.’5 

Once an employee has introduced substantial evidence to indicate 
that the employer, more likely than not, had an intent to discriminate, a 
prima facie ‘‘treatment’’ case under Title VII is established.7* The burden 
of proof is then shifted to the employer to rebut the presumption of 
discrimination established by the employee’s prima facie case. In order 
to rebut this presumption, the employer must produce evidence that 
tends to show that its actions were taken for a legitimate, non- 
discriminatory reason.””? The evidence is sufficient in satisfying this 
burden if it raises a genuine issue of fact from which the Court could con- 
clude that the employer’s actions were not motivated by a discriminatory 
intent.7* The employer’s explanations must be clear, reasonably specific, 
and based on legitimate business necessity.”? After the employer has 
shown valid reasons for its actions, the employee is then given an oppor- 
tunity to demonstrate that the employer’s asserted reasons are a mere 
pretext for a discriminatory motive.*° 





Id. at 436. 
411 U.S. 792. 
Id. at 804. 
See Griggs, 401 U.S. 424. 
411 U.S. at 335 n.15. 
Village of Arlington Heights v. Metropolitan Housing Development Corp., 429 
. 252 (1977). 
76 Heagney, 642 F.2d at 1163. 
77 Texas Department of Community Affairs v. Burdine, 101 S. Ct. 1089 (1981). 
78 Id. at 1094. 
79 Id. at 1094-1095. 
80 McDonnell Douglas, 411 U.S. at 802-04. 
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The normal order in the burden of proof may now be somewhat 
altered by the 1981 decision of Bundy v. Jackson.*: In Bundy, the court 
indicated that where the employer permits an atmosphere of sexual 
harassment to exist, the employee’s normal burden of establishing a 
prima facie case of discrimination is lightened. The employer’s burden of 
articulating reasons for the discriminatory practices or policies then 
becomes a burden of establishing clear proof of legitimate, non- 
discriminatory motives. ®? 

The petitioner in Bundy alleged that she was denied promotions for 
which she was qualified due to her rejection of sexual advances made by 
supervisory personnel. Although these sexual advances were reported to 
the employer, nothing was done to investigate or impede the practice. 
Evidence presented at trial tended to prove that not only the petitioner, 
but other female employees, were subjected to the same type of sexual 
harassment on the job. The Court of Appeals of the District of Columbia 
recognized that ‘‘where a Title VII defendant is proved a discriminator as 
a matter independent of the plaintiff’s claim of discriminatory denial of a 
tangible job benefit, the court should ease the plaintiff’s burden.’’®? The 
court indicated that it would adjust the formula for establishing a prima 
facie case of discrimination set out in McDonnell Douglas.*4 The adjusted 
formula would require that: 


[t]o establish a prima facie case of illegal denial of promotion in retaliation 
against the plaintiff’s refusal of sexual advances by her supervisors, the 
plaintiff must show (1) that she was a victim of a pattern or practice of sexual 
harassment attributable to her employer. . . ; and (2) that she applied for and 
was denied a promotion for which she was technically eligible and of which 
she had a reasonable expectation.*5 


This formula removes from the employee the burden of showing that 
other employees who had no better qualifications, but who were not 
similarly handicapped, were promoted at the same time the employee 
was denied a promotion. Where the employee’s burden of establishing a 
prima facie case is lightened, the burden on the employer is increased to 
require that its justifications for the non-promotion be established by 
clear proof.*6 

Once the employee has met the burden of establishing a prima facie 
case of discrimination and has shown that the employer’s alleged reasons 
for the discriminatory action are a mere pretext, the employee must then 
satisfy the two-pronged test for constructive discharge. 





641 F.2d 934 (D.C. Cir. 1981). 
2 Id. 
3 Id. at 952. 

411 U.S. 792. 
5 Bundy, 641 F.2d at 953. 

Id. 
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The fact of a constructive discharge does not depend upon the use of 
formal words of firing. The test is whether there are sufficient words or 
actions by the employer to lead a prudent person to logically believe that 
his job has been terminated.*” Although this test was established in un- 
fair labor practice cases, it is also used in civil rights cases.** 

Some circuits have required that an assertion of constructive 
discharge be supported by proof of specific intent by the employer to im- 
pose intolerable working conditions which force the employee to 
resign.®? This strict test of intent has not been required by all circuits. In 
Young v. Southwestern Savings and Loan Association,*° the Fifth Circuit 
looked to the conditions which were imposed upon the employee, rather 
than attempting to determine the specific intent of the employer. This 
view has been followed in the Fifth Circuit®! as being more consistent 
‘‘with the realities of modern employment.’’2 

The second prong in determining whether an employee has been 
constructively discharged proceeds on an analysis of whether a 
reasonable person in the employee’s position would feel compelled to 
resign.®3 As previously indicated, circuits vary on whether the employee 
is required to prove that it was the employer’s purpose to force the 
employee to resign.°* The standard used in determining whether an 
employee has been constructively discharged is comparable to the doc- 
trine of avoidable consequences.°> This doctrine denies recovery for any 
damages which would be avoided by reasonable conduct on the part of 
the employee.** An employee cannot voluntarily remain idle and allow 
working conditions to deteriorate and ‘‘then expect to be recompensed 
merely because the employer’s actions are illegal.’’*? The employee must 
make ‘‘honest, earnest and intelligent efforts’? to mitigate his losses.%* 
However, if the employee could reasonably infer that efforts to mitigate 
damages would be ineffective, and that the conflicts between the 
employer and the employee would ultimately result in dismissal, the 
employee has met his burden.°° He or she will not be required to bear the 
additional discomfort of waiting to be fired. He may immediately resign 





NLRB v. Trumbell Asphalt Co., 327 F.2d 841 (8th Cir. 1964). 
See Colorado Civil Rights Commission, 30 Colo. App. 10, 488 P.2d 83. 
9 Muller, 509 F.2d 923. 
509 F.2d at 144. 
Calcote, 578 F.2d 95. 
Bourque, 617 F.2d at 65. 
3 Rosado, 562 F.2d at 119. 
Compare Muller, 509 F.2d 923 with Calcote 578 F.2d 95. 
5 Rosado, 562 F.2d at 119. 
> PROSSER, HANDBOOK OF THE LAw OF Torts § 65 (4th ed. 1971). 
Rosado, 562 F.2d at 119. 
McKenna v. Commissioner of Mental Health, 347 Mass. 674, 676, 199 N.E.2d 686, 
687 (1964). 
99 Young, 509 F.2d 144. 
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in order to escape the unpleasant or illegal employment requirements. '°° 
Whether the employee has met the burden of mitigating damages, and 
whether the imposition of intolerable working conditions amounts to a 
constructive discharge are factual questions left for determination by the 
trier of fact.1% 


PROCEDURES AND REMEDIES UNDER TITLE VII 


The procedures under Title VII for establishing a constructive 
discharge are initially the same as those used to determine Title VII 
discrimination. 

The general rule with regard to a suit under Title VII is that the 
employer must first be administratively charged by the Equal Employ- 
ment Opportunity Commission.1°? Although a charge by the Commission 
is not a jurisdictional prerequisite to suit, this requirement helps to serve 
the two-fold purpose of the Equal Employment Opportunity Act 
{hereinafter the Act] of ‘‘providing notice to the charged party, and of in- 
suring that all relevant parties are brought before the EEOC so that the 
Agency may attempt to secure voluntary compliance with the statute.’’1°4 

In a Title VII discrimination suit, the prevailing employee may, “‘[i]f 
the court finds that the [employer] has intentionally engaged in or is in- 
tentionally engaging in an unlawful employment practice charged in the 
complaint’’, be entitled to an injunction to prohibit the employer from 
engaging in such unlawful practice.1°* The Act provides further that the 
court may also ‘‘order such affirmative action as may be appropriate, 
which may include, but is not limited to, reinstatement or hiring of 
employees with or without back pay, . . . , or any other equitable relief as 
the court deems appropriate.’’1°5 

An award of compensatory damages, in addition to back pay was 
held inappropriate under Title VII in Harrington v. Vandalia—Butler 
Board of Education.'°* Punitive damages are also inappropriate under 
Title VII.197 

The issue of recovery for emotional injury and suffering was address- 
ed in Plummer v. Chicago Journeyman Plumbers’ Local 130.198 The court 


held in that case that recovery for such damages was not permited under 
Title VII.1°9 





Id. 
Rosado, 562 F.2d at 120. 
Goodman, 498 F. Supp. at 1333. 
Id. 
42 U.S.C. § 2000e-5(g) (1976). 
Id. 
585 F.2d 192. 
EEOC v. Detroit Edison Co., 515 F.2d 201 (6th Cir. 1975), vacated on other 
grounds, 431 U.S. 951 (1977). 
108 452 F. Supp. 1127 (N.D. Ill. 1978). 
109 Td. at 1141. 
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The Act provides that ‘‘[iJn any action or proceeding under this sub- 
chapter the court, in its discretion, may allow the prevailing party, other 
than the Commissioner or the United States, a reasonable attorney’s 
fee. . . .’’11° Jt was established in Christiansburg Garment Co. v. Equal 
Employment Opportunity Commission‘ that, under Title VII, a prevail- 
ing plaintiff is ordinarily to be awarded attorney’s fees. The award of at- 
torney’s fees to a prevailing defendant would be discretionary with the 
court upon a finding that the plaintiff’s action was ‘‘frivolous, 
unreasonable, or without foundation, even though not brought in subjec- 
tive bad faith.’’*12 

Recovery upon a finding of constructive discharge differs from that 
available under a Title VII discrimination suit. In addition to the 
remedies available under 42 U.S.C. § 2000e-5(g), an employee who has 
proven constructive discharge is entitled to recover back pay from the 
time of the involuntary resignation.'3 


EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 


Title VII created the Equal Employment Opportunity Commission 
which is charged by law with the enforcement of Title VII. The Commis- 
sion is given the authority to promulgate rules and regulations ‘‘for carry- 
ing out its responsibilities in the administration and enforcement of Title 
VII of the Civil Rights Act of 1964, as amended.’’'"* In Griggs v. Duke 


Power Co.,115 the Supreme Court indicated that the guidelines of the 
Equal Employment Opportunity Commission, issued pursuant to Title 
VII, had the force and effect of law and expressed the will of Congress. 6 

The regulations under the Act deal specifically with recordkeeping 
of employment statistics on race, color, national origin, and sex for in- 
stitutions of higher education. These regulations require that ‘‘every in- 
stitution of higher education, whether public or private, with 15 or more 
employees,’’!17 keep records and information necessary to complete ap- 
propriate Equal Employment Opportunity Commission reports.'!* In- 
dividual regulations deal specifically with sex,1!® religion,'2° and na- 
tional origin.121 





42 U.S.C. § 2000e-5(k) (1976). 

434 U.S. 412 (1978). 

Id. at 421. 

Heagney, 642 F.2d at 1166. 

29 C.F.R. § 1601.1 (1980). 

401 U.S. 424. 

See, e.g., Prescod v. California Unemployment Insurance Appeals Board, 57 Cal. 
App. 3d 29, 127 Cal. Rptr. 540 (1976). 

117 29 C.F.R. § 1602.47 (1980). 

29 C.F.R. § 1602.48 (1980). 

29 C.F.R. § 1604 et seq. (1980). 

29 C.F.R. § 1605.1 (1980). 

29 C.F.R. § 1606.1 (1980). 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 2 


While the regulations promulgated by the Commission are primarily 
intended to deal with charges of discrimination outside the constructive 
discharge context, those regulations promulgated under § 1604.11(a) are 
particularly applicable in the area of constructive discharge. Section 
1604.11(a) specifically prohibits 


[uJnwelcome sexual advances, requests for sexual favors, and other verbal or 
physical conduct of a sexual nature [which] constitute sexual harassment 
when (1) submission to such conduct is made either explicitly or implicitly 
a term or condition of an individual’s employment (2) submission to or re- 
jection of such conduct by an individual is used as the basis of employment 
decisions affecting such individual, or (3) such conduct has the purpose or 
effect of substantially interfering with an individual’s work performance or 
creating an intimidating, hostile or offensive working environment. 


When an employer harasses an employee with the idea of provoking 
the employee into quitting, there is a constructive discharge if the harass- 
ment is illegally motivated and does cause the employee to quit.122 

Although the employer may not advocate a policy of sexual harass- 
ment or intimidation, the employer is responsible for all acts in the 
workplace ‘‘where the employer, or its agents or supervisory employees, 
knows or should have known of the conduct.’’!23 Therefore, the 
employer who, either implicitly or explicitly, makes sexual harassment 
or intimidation a condition of employment, may be held liable for a con- 
structive discharge. 


CONSTRUCTIVE DISCHARGE UNDER TITLE VII 
IN INSTITUTIONS OF HIGHER EDUCATION 


Subjective criteria and procedures established by academic institu- 
tions have been virtually controlling in the past with regard to decisions 
on promotion and tenure of faculty members. Due to the judicial non- 
intervention policy in the area of faculty decisions, academic institutions 
have been able to perpetuate discriminatory hiring and tenure practices 
with little or no interference. With the deference given to subjective 
academic decisions there has been no great need for educational institu- 
tions to disguise their discriminatory employment practices through the 
use of transfer policies, harassment, intimidation, or other practices 
designed to encourage female and minority faculty members to resign. 
Initial employment of women and minorities has been kept relatively 
low, thereby reducing the number of instances in which charges of con- 
structive discharge could even be alleged. 

However, with the developing trend of the courts toward scrutiniz- 
ing faculty selection procedures and policies more carefully, the number 
of women and minority group members on academic faculties will most 





122 2 JENKINS, supra note 8, at § 7.3. 
123 29 C.F.R. § 1604.11(d) (1980). 
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likely rise. This increase in personnel will probably result in an increase 
in the situations in which tactics designed to induce faculty resignations 
will be employed. 

Since instances in which constructive discharges have been alleged 
within educational institutions have been virtually nonexistent, there are 
few definitive statements which can be made regarding how courts will 
handle the issue when it arises. Only analogies may be drawn based upon 
comparisons of discrimination, discriminatory discharge, and construc- 
tive discharge cases in the labor law context and under Title VII criteria. 











‘‘NEGLIGENT PUBLISHING”’: 
IMPLICATIONS FOR 
UNIVERSITY PUBLISHERS 


DONALD WALLIS* 


I. INTRODUCTION 


On September 4, 1980, a jury in the U.S. District Court in Spr- 
ingfield, Massachusetts awarded Carolyn Carter $100,000 in her suit 
against Rand McNally Publishing Company. Carolyn Carter, an eighth 
grade chemistry student, had been severely burned during a chemistry 
class while attempting an experiment described in a textbook published 
by Rand McNally. This experiment called for the use of methyl alcohol, a 
highly inflammable substance. The plaintiff argued, and the jury agreed, 
that her injuries were caused, in part, by the publishing company’s 
negligent failure to test the experiments in the textbook and by the 
publisher’s failure to adequately warn students and teachers about the 
dangerous qualities of these experiments. Rand McNally did not appeal 
the verdict. 

This case is of special interest to publishing companies because it is 
the first time a book has been considered a ‘‘product’’ and the first time 
products liability theory has been used to impose liability upon a 
publishing house for an injury caused by technical information contained 
within a textbook.? 

This note will examine products liability law and attempt to deter- 
mine whether Carter v. Rand McNally & Co. is within the mainstream of 
evolving products liability theory (and therefore of considerable 
precedential value) or whether the case is merely an unusual abberation 
(and therefore of little precedential value). Then the implications of this 





* Associate, Stringer & Grant, Chattanooga, Tennessee; J.D., 1982, West Virginia 
University; M.A., 1974, Marshall University; B.A., 1970, University of Virginia. 

1 Carter v. Rand McNally & Co., No. 76-1864-F (D. Mass. September 4, 1980). This 
case was reported in the following newspapers: Holyoke Transcript-Telegram, Sept. 4 and 
Sept. 5, 1980; Srpingfield Union, Sept. 15, 1980. The case was discussed in the following 
journals: 17 Trial 89 (1981) and Butler’s 7 (1981). 22 Chronicle of Higher Education 13 
(1981). This case is also referred to in Swartz, HAZARDOUS PRODUCT LITIGATION 16, 21 (1981 
Cum. Supp.). 

2 Chronicle of Higher Education, supra at 13. 
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case for publishers will be discussed. Finally, this note will suggest ways 
publishers, and more specifically university presses, can protect 
themselves from potential products liability suits. 

The thesis of this note is that products liability for publishers is a ra- 
tional extension of products liability theory; but, for reasons to be 
discussed in detail later, the impact of this new area of the law upon 
university presses is probably not as great as might at first be supposed. 


II. CARTER V. RAND MCNALLY & Co. 


On May 23, 1974, Carolyn Carter, a thirteen year old ‘‘A’’ science 
student (and her lab partner Christine Bertrand) at Paxton Junior High 
School (near Worcester, Massachusetts) attempted to perform a chemistry 
experiment. The students were working without direct supervision in the 
chemistry lab—their instructor was at his desk at the front of the room 
and was giving another student a make-up test. The students were per- 
forming Investigation 34, ‘‘Calibration of a Thermometer,’’ one of the ex- 
periments included in their text—INTERACTION OF MATTER AND ENERGY, 
published by Rand McNally. According to the plaintiff’s brief, the acci- 
dent occurred as follows: 


Just prior to the accident, Carolyn and Christine, by following the directions 
in Investigation 34, heated a beaker of water with a Bunsen burner and 
measured its boiling point. . . . Subsequently, they filled the beaker with ice 
and prepared to do part B of Investigation 34. Reading in the Procedure B 
the phrase ‘‘alcohol will continue to rise’’ and noticing a jug of methyl 
alcohol at the lab bench of another group of students who they thought were 
doing the same procedure, the girls concluded that the experiment called for 
the addition of alcohol. . . . After procuring the methyl! alcohol gallon jug 
from Mr. Zendzian (their teacher) which was in a chemical storage closet, 
Christine returned to her lab and poured the alcohol from the one gallon 
container into the beaker which was fixed over the lit Bunsen burner. 

The alcohol exploded immediately and severely burned Carolyn, 
Christine and another student, Anne Seymour, who was nearby. 


As a result of these burns, Carolyn Carter was permanently scarred over 
much of her body. 

The issues facing the court were whether the defendant, Rand 
McNally, ‘‘negligently published’’ a textbook that failed to give students 
and teachers adequate safety warnings about the hazardous nature of the 
materials used in various experiments; whether the publishing company 
failed to adequately test the experiments used in the text for dangerous 
design qualities; and whether the experiment in the text was written in 
an ambiguous and therefore potentially dangerous manner. 





3 Brief for Plaintiff at 6-7, Carter v. Rand McNally and Co., No. 76-186-F (D. Mass. 
September 4, 1980). 


4 The issues reflects a snythesis of information found in the sources listed in note 1. 
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The plaintiff argued® the following: that the textbook used by 
Carolyn Carter was a product, manufactured by the defendant, Rand 
McNally, and had been introduced into the ‘‘channels of commerce’’ for 
use by eighth grade students; that because of the dangerous nature of the 
experiments: it included, the textbook was an inherently hazardous pro- 
duct;® and that in spite of the inherently dangerous nature of the product, 
the defendant negligently failed to make a reasonable effort to prevent the 
instructions within the text from injuring the plaintiff. Further, the plain- 
tiff argued that the defendant’s negligence included: 1) a failure to ade- 
quately warn students about the inherent dangerousness of the ex- 
periments; 2) a failure to adequately test the experiments before the text 
was put in the flow of commerce; and, 3) a failure to print experiments 
that could be properly understood by eighth grade students. Finally, the 
plaintiff argued that, while using the text in an ordinary and foreseeable 
manner, she was injured as a direct result of the defendant’s negligence. 

More specifically, the plaintiffs argued that the publishers failed to: 
1) provide a chapter on safety procedures; 2) test the experiments in the 
textbook; 3) use due care in designing the experiments used by the 
students; 4) adequately warn the instructor by including information in 
the teacher’s manual about the dangers of the experiments; and 5) specify 
the use of ‘‘commercially feasible and safer alternatives’ for methyl 
alcohol in various experiments. 

It is likely that Rand McNally argued that it was not negligent in the 
publication of the science text because it followed the editing, testing 
and design procedures used by all publishers to ensure that their texts are 
reasonably safe; that the experiments in the text were designed to be per- 
formed under the supervision of a teacher and thus it was the instructor’s 
negligence that proximately caused the injury to the plaintiff; and final- 
ly, that the plaintiff misread the instructions for the experiment and was 
therefore responsible for her own injury. However, the jury found Rand 
McNally guilty of negligent publishing because of the failure to ade- 
quately warn the plaintiff about the dangers involved in performing In- 
vestigation 34. 

What is important about the Carter case is that it is the first time a 
publisher has been found guilty of negligent publishing. Publishers, in- 
cluding university presses, must re-examine their tort liability in the 
wake of the Carter decision. The following questions must be asked and 
resolved: 


—Is this decision the beginning of a trend toward increased publisher tort 
liability or is this case merely an aberration whose holding is limited to its 
facts? 





5 This information is a summary of the plaintiff's trial brief, supra note 3. 
6 The plaintiff also argued that the teachers’ manual for INTERACTION OF MATERIAL AND 
ENERGY was flawed in a manner similar to the text, supra note 3. 
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—When a user is injured after following or attempting to follow directions 
found in a book has this user been injured by the ‘‘product’’? 

—lIs a publisher a manufacturer? 

—What products liability theory or theories will govern a recovery under 
negligent publishing (i.e., negligence, warranty or strict liability)? 

—Does tort liability pertain only to textbooks, or does it extend to scientific 
and technical publications, to scholarly works in the humanities, and to 
works of fiction? 

—What is involved in a publisher’s ‘‘duty to warn’’? 

—Will the Carter case affect university presses any differently than it does 
publishers in general? 


As these issues suggest, the questions raised by the Carter case are 
many, and cannot easily be answered. However, it is hoped this note will 
initiate some preliminary discussion of the problems publishers will 
have to face should ‘‘negligent publishing’’ theories gain wider accep- 
tance. 


III. THE BASIC ELEMENTS OF PRODCUTS LIABILITY THEORY— 
AN HISTORICAL ANALYSIS” 


The English case, Winterbottom v. Wright® is traditionally con- 
sidered the first products liability case. This case established that an 
original seller was not liable to anyone except the immediate purchaser, 
or someone in privity with that purchaser, for damages caused by prod- 


uct defects. This decision was the basis for the rule that the liability of a 
manufacturer for injuries caused by its products was predicated upon a 
contractual relationship between the manufacturer and the person in- 
jured. 

In 1916, in MacPherson v. Buick Motor Co.,'° Judge Cardozo held 
that a manufacturer’s liability could be based upon negligence principles 
rather than upon contract principles. Cardozo’s argument has been ac- 
cepted in all jurisdictions, and it is now universally accepted that ‘‘the 
seller is liable for negligence in the manufacture or sale of any product 
which may reasonably be expected to be capable of inflicting substantial 
harm if it is defective.’’11 It is also accepted in all jurisdictions that a 





7 This survey of products liability law is based primarily upon: W. KimsLe and R. 
LESHER, PRODUCTS LIABILITY (1979), and W. Prosser, HANDBOOK OF THE LAw oF Torts (4th ed. 
1971). 

Other basic sources include: S. BALDwin, F. HARE, and F. MCGOVERN, THE PREPARATION 
OF A PRODUCTS LIABILITY CASE (1981); L. FRUMER AND M. FRIEDMAN, PRODUCTS LIABILITY (1981); 
D. NOEL AND J. PHILLIPS, PRODUCTS LIABILITY IN A NUTSHELL (1974); PRop. LiaB. Rep. (CCH) 
(January 1980-December 1981); Swartz, supra. 

8 10 Mees and W. 109, 11 L.J. Ex. 415 (1840). 

9 PROSSER, supra at 641. Prosser emphasizes, however, that this view, held 
throughout the nineteenth century, was the result of a misinterpretation of Lord Arbinger’s 
language in the case. 

10 217 N.Y. 382, 111 N.E. 1050 (1916). 

11 PROSSER, supra, at 643 (citing cases); KIMBLE, supra, at 7. Kimble points out that the 
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‘‘manufacturer’s liability for negligence is not limited to a failure to exer- 
cise reasonable care in the production phase.’’!2 For example, a manufac- 
turer is liable for negligent installation, negligent inspection, or for 
defective or unsafe design. The courts have also discarded the notion 
that liability is limited to injury caused by ‘‘inherently dangerous’’ prod- 
ucts. Today the manufacturer of almost any product is liable for injury to 
a consumer resulting from the manufacturer’s negligence. ‘4 

The problem with the negligence theory (in terms of protecting the 
consumer) is that a manufacturer can avoid liability by showing that 
‘‘reasonable care’’ was used in the production, design or distribution of 
the product. In other words, a defendant who can show he was not 
negligent will not be found liable for a plaintiff’s injury. 

To remedy this problem courts eventually began to hold manufac- 
turers strictly liable for injuries to consumers. This was done by holding 
that a manufacturer’s warranty to the retailer for the quality of goods was 
‘tassigned”’ or transferred to the consumer.'® Although a warranty action 
is based upon contract theory, the courts discarded the ‘‘privity’’ require- 
ment where the ‘‘general welfare of the public’’ was at stake.'® Warranty 
actions were generally limited to food and drugs until 1960 when the 
New Jersey Supreme Court extended warranty theory to automobiles.'” 
This case began the gradual application of warranty theory to other 
manufactured products. 

When warranty theories were applied to personal injury cases, a 
merger of contract theory and tort theory took place. The mixing of these 
two theories in products liability cases resulted in a confused and il- 
logical set of rules that could not adequately be defended under either 





RESTATEMENT (SECOND) OF Torts § 395 adopts the MacPherson rule. Section 395 reads as 
follows: 
Negligent Manufacture of Chattel: Dangerous Unless Carefully Made 
A manufacturer who fails to exercise reasonable care in the manufacture of a chat- 
tel which, unless carefully made, he should recognize as involving as [sic] 
unreasonable risk of causing physical harm to those who use it for a purpose for 
which the manufacturer would expect it to be used and to those whom he should 
expect to be endangered by its probable use, is subject to liability for physical 
harm caused to them by its lawful use in a manner and for a purpose for which it 
is supplied. 
12 KIMBLE, supra at 7. 
Id.; PROSSER, supra, at 644. 
Id. 
Id. at 9. 
Id. at 9-10; PROSSER, supra, at 653. Mazetti v. Armour and Co., 75 Wash. 622, 135 
P. 633 (1913) is generally considered the first case to discard the privity of contract require- 
ment for a warranty action. 

17 Id. at 10; PROSSER, supra, at 654. The New Jersey case mentioned by these authors is 
Henningsen v. Bloomfield Motors, 32 N.J. 358, 161 A.2d 69 (1960). Prosser states that 
Spence v. Three Rivers Builders and Masonry Supply, Inc., 353 Mich. 120, 90 N.W.2d 873 
(1958) actually began the extension of warranty theory beyond food and drugs. 
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traditional contract or tort theory. Public policy was promoted but logic 
suffered.1® 

Then in 1963, the California Supreme Court, in Greenman v. Yuba 
Power Products, Inc.,1° granted relief in a products liability case on the 
basis of strict liability. The advent of strict liability in tort allowed courts 
to grant relief to consumers regardless of whether a manufacturer was 
negligent or whether an express or implied warranty between the 
manufacturer and the consumer could be found. 

At present, all three products liability theories—negligence, warran- 
ty, and strict liability in tort—coexist uneasily, and actions may be 
brought by consumers under any one or under a combination of these 
theories.2° This state of affairs has caused considerable confusion—the 
distinctions, for instance, between an action based upon negligence and 
an action based upon strict liability, are often difficult to discern. For this 
reason the United States Department of Commerce has recently published 
a Model Uniform Product Liability Act?! which sets out a particular 
theory of liability for each different type of product defect.?? 





18 An example of this confusion can be seen in § 2-607(3) of the Uniform Commercial 
CobE. PROSSER, supra, at 655 discusses this problem. He states that the U.C.C.: 

contain(s) provisions which prevent the buyer from recovering on a warranty 

unless he gives notice to the seller within a reasonable time after he knows or 

should know of the breach. As between the immediate parties to the sale, this is a 

sound commercial rule, designed to protect the seller against unduly delayed 

claims for damages. As applied to personal injuries, and notice to a remote seller, 

it becomes a booby-trap for the unwary. 

19 59 Cal.2d 57, 27 Cal. Rptr. 697, 377 P.2d 897 (1963). Justice Traynor gave the first 
definition of strict liability in tort: 

A manufacturer is strictly liable in tort when an article he places on the market, 

knowing that it is to be used without inspection for defects, proves to have a 

defect that causes injury to a human being. Recognized first in the case of un- 

wholesome food products, such liability has now been extended to a variety of 

other products that create as great or greater hazard if defective. ... Although... 

strict liability has usually been based on the theory of an express or implied war- 

ranty running from the manufacturer to the plaintiff, the abandonment of the re- 

quirement of a contract between them, the recognition that the liability is not 

assumed by agreement but imposed by law . . . and the refusal (of the courts) to 

permit the manufacturer to define the scope of its own responsibility for defective 

products . . . make clear that the liability is not one governed by the law of con- 

tract warranties but by the law of strict liability in tort. Accordingly, rules defin- 

ing and governing warranties that were developed to meet the needs of commer- 

cial transactions cannot properly be invoked to govern the manufacturer’s liability 

to those injured by their defective products unless those rules also serve the pur- 

poses for which such liability is imposed. . . . The purpose of such liability is to 

insure that the costs of injuries resulting from defective products are borne by the 

manufacturers that put such products on the market rather than by the injured 

persons who are powerless to protect themselves. 

The SECOND RESTATEMENT OF TorTs, supra, at § 402-A discarded the term ‘‘warranty”’ 
and adopted the term ‘‘strict liability in tort.’’ Prosser, supra, at 657; KIMBLE, supra, at 14. 

§ 402A of the SECOND RESTATEMENT OF Torts reads as follows: 
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In the Rand McNally case, the plaintiff based her products liability 
case upon negligence theories. The plaintiff alleged that the defendant 
negligently failed to test the experiments, negligently failed to warn 
about the danger involved in performing the experiments, and negligent- 
ly failed to properly design (i.e. write) the text. It is therefore worthwhile 
to explore these particular areas of products liability in greater depth.23 


A. NEGLIGENCE IN PRODUCTS LIABILITY 


The elements of a products liability negligence case are essentially 
the same as the elements of any other type of negligence case. ‘‘The 





402A. Special Liability of Seller of Product for Physical Harm to User or 

Consumer. 

(1) One who sells any product in a defective condition unreasonably 

dangerous to the user or consumer or to his property is subject to liability 

for physical harm thereby caused to the ultimate user or consumer, or to his 

property, if 

(a) the seller is engaged in the business of selling such a product, and 

(b) it is expected to and does reach the user or consumer without substan- 

tial change in the condition in which it is sold. 

(2) The rule stated in Subsection (1) applies although 

(a) the seller has exercised all possible care in the preparation and sale of 

his product, and 

(b) the user or consumer has not bought the product from or entered into 

any contractual relation with the seller. 

At the time Kims.e went to press (1979) 26 states had adopted § 402A of the U.C.C. 

(KIMBLE, supra, at 14). 

20 It is interesting to note that 63 Am. Jur. 2d § 2 (1972) lists nine theories of products 
liability: 
negligence 
breach of warranty 
both (of the above combined) 
fraud or deceit 
misrepresentation 
violation of a statute 
nuisance 
defendant’s willful act 
strict liability in tort. 

21 MopeEL UNIFORM Propuct LiasiLiry Act, 44 Fed. Reg. 62,714 (1979). 

22 The UniroRM Propuct LiaBiLity Act, id., has caused a great deal of scholarly con- 
troversy. See, e.g., Henderson, The Model Uniform Products Liability Act, 3 Corp. L. REv. 
242 (1980); Buchanan, Product Liability Defenses Under the Model Uniform Product 
Liability Act and State Legislation, 15 ForuM 813 (1980); Schwartz, THE UNIFORM PRopUCT 
LIABILITY ACT—A BRIEF OVERVIEW, 33 VAND. L. REV. 579 (1980); Freedman, Commentary: 
Model Uniform Product Liability Act, 15 Forum 697 (1980); Note, Restrictions on Liability: 
Defenses Under the Uniform Product Liability Act, 49 U. CinN. L. REv. 141 (1980). 

A number of states have also adopted products liability legislation. 

23 Obviously tort actions against publishers may be brought for other reasons (i.e. 
deceit or misrepresentation). This discussion, however, will be limited to the duty to test; 
duty to warn, and duty to properly design. These were the essential causes of action in the 
Carter case and hence the bases for ‘‘negligent publishing.”’ 
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plaintiff must prove the existence of a duty, a breach of this duty amoun- 
ting to a failure to exercise reasonable care, and harm proximately caused 
by the breach.’’24 

A ‘‘defect’’ in the product that has caused the harm is the essential 
element for a successful suit in neg: 2nce by an injured user.?5 A prod- 
uct must be defective before the mar. tacturer may be held ‘‘negligent.’’ 

‘“‘Negligence’’ is defined as the failure to use the amount of care in 
producing the product that a reasonable man would use in similar cir- 
cumstances.26 As Kimble & Lesher point out in their treatise on products 
liability, The Second Restatement of Torts (in § 395 ‘‘Negligent Manufac- 
ture of Chattel Dangerous Unless . -efully Made’’) no longer requires 
that a product be found to be ‘‘inherently dangerous’’ before a manufac- 
turer is found negligent. Virtually any product may now be negligently 
manufactured.27 

Section 398 of the Second Restatement of Torts discusses ‘‘Chattel 
Made Under Dangerous Plan or Design.’’2* This section extends 
negligence principles to the design of the product. Kimble & Lesher 
stress that under negligence principles a manufacturer is not required to 





24 KIMBLE, supra at 119. KIMBLE points out that the defenses available and the rules 
governing proof of a claim or defense are also essentially the same for products liability 
negligence as they are for any other type of negligence. 

25 Id., n. 3, in which the author remarks: 

For a valuable definition of a ‘‘defect’’ see Dunham v. Baughan and Bushnell Mfg. 

Co., 42 Ill.2d 339, 342, 24 N.E.2d 401, 403 (1964): 

Although the definitions of the term . . . use varying language, all of them rest 

upon the common premise that those products are defective which are dangerous 

because they fail to perform in the manner reasonably to be expected in the light 

of their nature and intended function. 

The precise meanings of ‘‘defect’’ and ‘‘defective’’ have been the center of a great deal 
of scholarly discussion because the terms are the essential element of a products liability 
negligence case. See, e.g., Keeton, Product Liability and the Meaning of Defect, 5 Sr. 
Mary's L.j. 30 (1973); Noel, Products Defective Because of Inadequate Directions or Warn- 
ings, 23 Sw. L.J. 256 (1969); Noel, Manufacturer’s Negligence of Design or Directions for 
Use of Product, 71 YALE L.J. 816 (1962). All of these articles can be found in P. RHEINGOLD & 
S. BIRNBAUM, PRobuUCT LIABILITY: LAW, PRACTICE SCIENCE (2d ed., 1975). 

As will be seen later, there is some question about exactly what qualities make a book 
defective. 

26 Because it is assumed the manufacturer is an expert in his particular field, the 
reasonable man standard is revised to apply to one who is an expert in the manufacturing of 
that particular product. The manufacturer is also considered an expert at packaging the pro- 
duct if he prepares the product for delivery to the public. Id. 

-7 Id. at 120. See note 12 for the complete text of § 395 of the Second Restatement of 
Torts. 

28 § 398 of the Second Restatement of Torts, supra reads as follows: 

Chattel Made Under Dangerous Plan or Design 

A manufacturer of a chattel made under a plan or design which makes it 
dangerous for the uses for which it is manufactured is subject to liability to others 
whom he should expect to use the chattel or to be endangered by its probable use 

for physical harm caused by his failure to exercise reasonable care in the adoption 

of a safe plan or design 
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guarantee its product is defect free; but the manufacturer is expected to 
use reasonable care to ensure the safety of its product. The standard or 
level of care that is reasonable depends upon the product—a product 
likely to cause harm if defective requires a higher degree of care in 
manufacturing than a relatively safe product.2° It is important to 
remember that under the negligence theory of products liability a 
manufacturer is only liable for injuries that are reasonable foreseeable.?° 


B. DEFECTIVE DESIGN 


It is generally accepted that a manufacturer’s liability for defective 
design is based upon negligence theories.*! As mentioned above, section 
398 of the Second Restatement of Torts requires a manufacturer to use 
reasonable care in the design of his product. A balancing test is usually 
applied to determine whether the manufacturer has used reasonable 
care.32 It is also generally accepted that a manufacturer must design a 
product that is safe when used in its normal manner. Many courts also 
hold that a manufacturer must design a product that is safe when used in 
an abnormal but reasonably foreseeable manner (i.e., used in emergency 
situations or misused in an easily anticipated fashion).34 





29 KIMBLE, supra, at 121. 

30 The manufacturer’s liability is limited by the ‘‘foreseeability’’ test. The test is 
usually considered to have its origin in Palsgraf v. Long Island Railroad Co., 248 N.Y. 339, 
162 N.E. 99 (1928). 

‘‘Foreseeability’’ relates to three distinct but related inquires. Each of the inquires af- 
fects the manufacturer’s potential liability. ‘‘First, the risk of harm must be foreseeable as 
well as unreasonable. Second, the use to which the article was put must be foreseeable. 
Finally, the plaintiff must fall within a class of persons foreseeable as victims.’’ (KIMBLE, 
supra, at 122) Foreseeability is obviously a somewhat subjective notion and courts have 
often had difficulty in determining just how extenuated a chain of events can become and 
still remain foreseeable. (See, e.g., Caputeal v. Lindsay Co., 48 N.J. 69, 222 A.2d 513 
(1966)); KIMBLE, supra, at 121-122. 

31 Id. at 157, PROSSER, supra, at 644. 

32 In the balancing test the likelihood of harm and the gravity of the harm are balanc- 
ed against the burden imposed upon the manufacturer by the cost of producing a safer prod- 
uct. A manufacturer is usually required to design a product with the same skill and 
knowledge possessed by other manufacturers of similar products. But evidence that a 
manufacturer’s design of a product is similiar to that of other manufacturers of the same 
product does not conclusively prove a lack of negligence. [See, e.g., Texas and Pacific 
Railway Co. v. Behyner, 189 U.S. 468 (1903)]. Courts are aware that an entire industry may 
use negligent design techniques. [See, e.g., The T. J. Hooper, 60 F.2d 737 (2nd Cir. 1932), 
cert. denied, 287 U.S. 662, (1933)]. KiMBLE, supra, at 158-161. 

33 Id. at 165. Generally, a product’s design is not considered faulty merely because it 
does not protect a user from obvious dangers associated with the use of a product (e.g. a 
sharp edge on a knife). Some courts, however, consider the obviousness of danger to be only 
one factor used in determining whether a product’s design is defective. These courts require 
a manufacturer to protect a momentarily forgetful or careless user against obvious dangers if 
a feasible safety device can be reasonably designed and manufactured (e.g., safety guard on 
a power saw). Manufacturers are also required to make a reasonable effort to use adequately 
safe materials in the construction of their products. Id. at 167-169. 
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C. MANUFACTURING DEFECTS 


As stipulated in section 395 of The Restatement of Torts, reasonable 
care must be taken in the manufacture of products.34 What constitutes 
reasonable care again depends upon the relative dangerousness of the 
product. Industry customs and practices have the same effect upon 
manufacturing as they do upon design (See section II (B), supra). 
Reasonable care in the manufacturing process also includes a duty to test 
products and a duty to warn users about dangerous aspects of the prod- 
uct. 


D. ‘TESTING AND INSPECTION 


Testing and inspection requirements impose upon the manufacturer 
a ‘‘duty to inspect for manufacturing defects,’’ and ‘‘to make a reasonable 
inquiry and investigation as to the use to which his product is being put, 
so that appropriate and adequate instructions or warnings may be con- 
cluded.’’3* Kimble & Lesher point out that a products liability suit for 
failure to test is almost always formulated in terms of negligence rather 
that strict liability.37 


E. THE DUTY TO WARN 


Even if a product is properly designed and manufactured, a 
manufacturer may be liable to a person who is injured while using the 


product if the danger is not an obvious one and the manufacturer has fail- 
ed to give adequate directions for the product’s use or failed to warn the 
user of the potential danger.3* Liability for failure to warn is also based 





34 Id. at 172 and § 395 of THE SECOND RESTATEMENT OF TORTS, supra. 

35 Td. at 174-175. KiMBLE quoting comment 9 of § 395 of The Second Restatement of 
Torts describes the duty to test as follows: 

Depending upon the circumstances, this may require the manufacturer to test and 
inspect not only his own product, but the raw materials or component parts from 
which the finished product is made. The manufacturer may be required or 
presumed to possess sufficient technical knowledge to form a reasonably accurate 
judgment as to whether the raw material or components part is manufactured in 
such a way, or is of such composition or quality, as to be reasonably suitable and 
safe after it is incorporated into the finished product. 

36 Id. at 182, citing Hopkins v. E.J. DuPont De Nemours and Co., 199 F.2d 930 (3rd 
Cir. 1952). 

37 As in other negligence areas of products liability law, industry standards and 
customs are a relevant, but not exclusive factor, in determining an individual 
manufacturer’s liability. The manufacturer’s duty to inspect or test is a non-delegable one; 
it cannot escape liability because of another party’s failure to properly test or inspect. This 
rule makes the manufacturer liable when either his suppliers or his distributors fail to prop- 
erly test or inspect a product. However, a manufacturer is usually not liable for latent 
defects (i.e. defects that could not be discovered by reasonable inspection). Id. at 185-188. 

38 Id. at 192. 
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on the negligence reasonable care standard.*° Basic negligence principles 
apply.*° 

The manufacturer is only required to warn of defects of which he is 
aware, or should have been aware if he had exercised reasonable care. It 
must be remembered that the manufacturer is considered an expert in the 
production and use of his product and therefore must exhibit an expert’s 
knowledge of possible dangers.*! 

As mentioned earlier, the manufacturer does not have a duty to warn 
of obvious dangers. The test for whether a danger is obvious is an objec- 
tive one, i.e., would an ordinary user of the product be aware of the 
potential danger? (A product normally used by experts alone may not re- 
quire the same warning that is required when a similar product is used by 
non-professionals).42 Although a manufacturer is not expected to warn 
about the potential danger involved in an unforeseeable use of the pro- 
duct, it must be remembered that ‘‘not every unintended use is un- 
foreseeable.’’43 The manufacturer may be expected to warn about dangers 
involved in certain foreseeable but unintended uses of the product. 

When a warning has been given in a manner that can reasonably be 
expected to reach the user, injury resulting from the user’s failure to heed 
the warning is not held to have been caused by the manufacturer’s 
negligence.*4 There is, however, a difference between directions for use 
and warnings about danger. Even though a product contains excellent 





39 Td. at 193; PROSSER, supra, at 646. 
40 Id. at 194-95. These principles are reflected in § 388 of the Second Restatement of 
Torts, supra: 
Chattel Known to be Dangerous for Intended Use 
One who supplies directly or through a third person a chattel for another to 
use is subject to liability to those whom the supplier should expect to use the chat- 
tel with the consent of the other or to be endangered by its probable use, for 
physical harm caused by the user of the chattel in the manner for which and by a 
person for whose use it is supplied, if the supplier 
(a) Knows or has reason to know that the chattel is likely to be dangerous 
for the use for which it is supplied, and 
(b) Has no reason to believe that those for whose use the chattel is supplied 
will realize its dangerous condition, and 
(c) Fails to exercise reasonable care to inform them of its dangerous condi- 
tion or of the facts which make it likely to be dangerous. 
The balancing test is used in this context also: 
Whether a manufacturer or seller is negligent in failing to warn of possible 
hazards is determined, as in other negligence cases, by a balancing process, con- 
sidering: (1) how likely it is that an accident may occur when the product is put to 
a reasonably foreseeable use; (2) how serious an injury is likely to result if an acci- 
dent does occur, and (3) how feasible it is to give an effective warning. 
Id. at 195-96. 
41 Td. at 196. 
42 Id. at 205. 
43 Id. at 208. 
44 Id. at 209. 
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directions for its use, the manufacturer still has a duty to adequately warn 
about dangers that are not obvious.*® 


IV. PRODUCTS LIABILITY FOR PUBLISHERS—‘‘NEGLIGENT PUBLISHING”’ 


Having examined products liability negligence it is now possible to 
examine ‘‘negligent publishing’’ and reach tentative conclusions con- 
cerning the possible liability of publishers under this new extension of 
products liability theory.*¢ 

Perhaps the initial question that must be resolved is whether a 
publisher is the type of manufacturer to whom products liability prin- 
ciples can be extended. Originally, products liability was limited to ‘‘in- 
herently dangerous’’ products.*? Later, other less ‘‘inherently 
dangerous’’ products came within the aegis of liability.4* The policy 
reasons for extending the coverage of products liability have always been 
the same—to protect the public from hidden defects in consumer goods 
and to impose the cost of liability for personal injury upon the party most 
able to bear the burden of that cost—i.e., the manufacturer.*® 

Today, products liability has been extended to an almost infinite 
variety of different products.5® The inherent dangerousness of the prod- 
uct is no longer the only controlling factor in determining whether a 
manufacturer is potentially liable for injury caused by his products.5! 
Therefore, it is not unreasonable for a modern court to apply products 
liability theories to publishers whose negligence causes injury to a con- 
sumer.°*? 





45 Id. at 210-211. 

46 Because the Carter case only extended products liability theory to negligent 
publishing, the concepts of products liability warranty and strict liability in tort will not be 
discussed. 

47 KIMBLE, supra, at 7. 

48 Id. For example, KimsLE cites the following examples of products that are not ‘‘in- 
herently dangerous’’ but have given rise to successful product liability negligence suits: 

a. nail polish—Whitehurst v. Revlon, Inc., 307 F. Supp. 918 (E.D. Va. 1969). 

b. toilet bowl cleaner—Shirley v. Drackett Products Co., 26 Mich. App. 644, 182 

N.W.2d 726 (1971). 

c. shoes—Woods v. Juvenile Shoe Corp., 361 S.W.2d 694 (Mo. 1962). 

d. hair rollers—Gardner v. Q.H.S., Inc., 448 F.2d 238 (4th Cir. 1971). 

49 Comment (b) of § 395 of The Second Restatement of Torts, supra states that: 

The justification for it (§ 395) rests upon the responsibility assumed by the 
manufacturer toward the consuming public, which arises, not out of contract, but 
out of the relation resulting from the purchase of the product by the consumer, 
upon the foreseeability of harm if proper care is not used; upon the representation 
of safety implied in the act of putting the product on the market; and upon the 
economic benefit derived by the manufacturer from the sale and subsequent use of 
the chattel. 

50 See, e.g., note 48 and Prosser, supra at 644. 

51 PROSSER supra, at 643. 

52 This paper will not address the question of whether the products liability theories 
of warranty and strict liability in tort should be applied to publisher because the Carter case 
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Having established that publishers are ‘‘manufacturers’’ as defined 
in products liability law, one must define the ‘’product’’ publishers in- 
troduce into the stream of commerce. Obviously the books manufac- 
turered by the publishers are the ‘‘product.’’5* This point hardly needs 
substantiating. But what is not so obvious is what comprises a ‘‘defec- 
tive’ product. In the Carter case it was not the physical properties of the 
book itself that injured the plaintiff. She was not harmed as a result of the 
book falling on her foot; or because sharp edges cut her hand. Instead the 
‘‘defect’’ was found to be in the information contained within the book. 

Courts have often had trouble devising a workable definition of 
‘‘defect.’’ For this reason, scholars have devoted considerable effort to 
developing a viable defintion.5¢ It must be accepted, however, that 
‘“‘defect’’ by its very nature can never be precisely defined—its 
parameters will expand or contract to reflect the philosophic stance of a 
particular court. But generally speaking, a ‘‘defect’’ is any quality of a 
product that causes the product to function in a manner that produces 
unexpected results.55 When this defect is not readily apparent to a user, 
and when this defect could have been remedied by a manufacturer had he 
exercised reasonable care in producing, testing or packaging the product, 
then the manufacturer may be liable for negligently introducing a defec- 
tive product into the ‘‘stream of commerce.’’5* 

Applying these general definitions to the publishing industry, it ap- 
pears that it is not unreasonable to consider directions in a textbook 
‘‘defective’’ if a student who carefully follows these instructions is harm- 
ed. Also, if the directions are so ambiguous that they cause a confused 
student to injure himself, the text may be reasonably described as being 
written in a negligent manner. This, of course, was the plaintiff’s posi- 
tion in the Carter case.5” 

It is also reasonable to require that a textbook be written in a manner 
that makes it safe for use by the particular type of person who can be 
reasonably expected to use the text. Applying traditional products liabili- 
ty theory, a junior high chemistry textbook should contain safer ex- 
periments than an advanced college chemistry text.5* Also, more “‘in- 
herently dangerous’’ subject matter should require a greater duty of care 
on the manufacturer’s part.5° A publisher should take greater care to en- 





only established the existence of negligent publishing. It is interesting to note, however, 
that the plaintiff’s brief did mention warranty as an alternative theory upon which to base 
her cause of action. Brief for Plaintiff, supra note 3, at 35. 

53 For the purposes of this paper, it is assumed that books are the only product 
manufactured by a publisher. 

54 See note 25 for a discussion of the controversy over the meaning of ‘‘defect.’’ 

55 See the definition of ‘‘defect’’ in note 25. 

56 KIMBLE, supra, at 118-119. 

7 Brief for Plaintiff, supra, note 3, at 13-14, 18-20. 

58 KIMBLE, supra, at 19, 21, 124; PROSSER, supra, 648. 

59 See PRosSER, supra, at 643 for a discussion of ‘‘inherently dangerous’’. Although 
‘‘inherent dangerousness”’ is no longer a prerequisite for any product liability on the part of 
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sure the safety of a chemistry text than he would for an English grammar 
text. 

Comparison of a science text with a grammar text raises another 
question. Having accepted that ‘‘negligent publishing’’ refers to informa- 
tion within a book which causes personal injury to a user of that book, we 
must now ask how far ‘‘negligent publishing’’ can be extended; or (to 
phrase the question more precisely) to what types of books will tort 
liability for personal injury under ‘‘negligent publishing’’ theories be ex- 
tended? The answer to this question may perhaps best be resolved by 
describing books in terms of their ‘‘inherent dangerousness.’’ As men- 
tioned above, the more ‘‘inherently dangerous’’ the information in a 
book the greater the duty of care required on the part of a publisher.®° 
Here common sense must be included in the liability formula. It is 
reasonable to hold publishers of texts containing potentially explosive 
experiments to a high standard of care. On the other hand, the publishers 
of a cook book should not be held liable because the use of recipes makes 
the user fat.*' High calorie recipes cannot reasonably be construed as in- 
herently dangerous. Also, publishers should not be held responsible for 
injuries that occur when information in texts is put to unforeseeable 
uses.62 For example, in the last century, a number of German youths, 
after reading Geothe’s The Sorrows of Young Werther, are reputed to 
have emulated the book’s hero by committing suicide. Should a similar 
occurrence happen today, the publisher should not be held liable for 
negligently printing a story about suicide. (In fact there have been a 
number of similar cases involving television programs.*? These will be 
discussed in more detail in section V infra, in the context of first amend- 
ment considerations). 

It seems apparent that textbooks giving instructions for potentially 
dangerous experiments are more inherently dangerous than most other 
types of books. What is easily overlooked is that the information in text- 
books is’ more dangerous than the information in other books not only 
because of its content but also because a textbook actively invites the 
reader to perform potentially dangerous activities.** For this reason the 





a manufacturer, the ‘‘inherent dangerousness’”’ of a product still determines the scope of the 
manufacturer’s duty to protect consumers. 

60 KIMBLE, supra, at 18. 

81 This example was suggested to me by Mr. Jerry Lewis of the American Association 
of University Presses. 

62 KIMBLE, supra, at 123. 

63 Walt Disney Productions v. Shannon, 247 Ga. 402, 276 S.E.2d 580 (1981); Olivia v. 
National Broadcasting Co., 74 Cal. App. 3d 383, 141 Cal. Rptr. 511 (1978). 

64 In Hanberry v. Hearst Corp., 276 Cal. App. 2d 680, 81 Cal. Rptr. 519 (1969), the 
Hearst Corporation was found negligently liable to a plaintiff who was injured after relying 
upon a guarantee implicit in ‘‘The Good Housekeeping Seal of Approval’’. The defendant 
was held to a high standard of care because ‘‘the very purpose of respondent’s seal and cer- 
tification is to induce consumers to purchase products so endorsed, it is foreseeable certain 
consumers will do so... .’’ Id. at , 81 Cal. Rptr. at 522. 
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publishers of science texts have a far greater duty of care than the 
publishers of literature, or philosophy, or mathematics.® 

Generally speaking, the defenses to charges of ‘‘negligent 
publishing’’ are similar to the defenses used in other types of products 
liability negligence actions. For example, a publisher’s duty to test 
should be measured by a balancing test that weighs the severity and 
likelihood of potential injury against the cost and reasonableness of per- 
forming safety tests. Obviously a publisher should test or inspect books 
containing potentially dangerous experiments more carefully than he 
would inspect fictional works. But a publisher should not be required to 
extensively test every single experiment in every single textbook—this 
would impose an unreasonably costly burden upon the publisher. 
Publishers should be required to, and in fact do, encourage teachers us- 
ing their textbooks to report any flaws in the text to the publishing com- 
pany.®® It should also be remembered that it would be impossible for a 
publisher to make a science text perfectly safe through even the most 
careful inspection. And, in fact, the law does not require publishers to 
print perfectly safe books—publishers have never been held strictly liable 
for their products. Publishers should be required, however, to make a 
reasonable effort to detect inherently dangerous hidden defects when it is 
reasonably foreseeable these defects will cause injury to a non-negligent 
user of the book. 

A publisher should also be held liable for printing experiments that 
are misleading and therefore unsafe. A publisher has a duty to present in- 
formation in a manner that will be most likely to ensure the safety of the 
expected users of the book. But a publisher’s negligence should be 
mitigated by the comparative negligence of the plaintiff or by the 
negligence of an intervening third party (i.e., an instructor who failed to 
properly supervise a student’s experiment). 

A textbook publisher should also be required to warn students (and 
instructors) about the inherently dangerous nature of experiments. The 
duty to warn is a relatively easy duty to fulfill. Publishers of potentially 
dangerous texts can include safety procedures and warnings about 
various dangerous materials in the texts without any great additional ex- 
pense. It should be reiterated that publishers cannot warn about every 
possible danger, but a publisher should make a reasonable effort to warn 
users about reasonably foreseeable dangers. One way publishers could 
fulfill this duty would be to require the writers of science texts to include 
appropriate safety information in their manuscripts. 


V. FIRST AMENDMENT CONSIDERATIONS 


When books are viewed solely as products, and publishers are con- 
sidered only as manufacturers, it is relatively easy to apply products 





65 KIMBLE, supra, at 118-34; PROSSER, supra, at 641-650. 
66 Brief for Plaintiff, supra, at 18-19. 
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liability theory to the publishing industry. The publishing industry, 
however, has one very strong defense not available to most manufac- 
turers—the ‘‘freedom of the press’’ guaranteed by the first amendment®” 

The first amendment right to freedom of the press was originally en- 
visioned as a safeguard against government suppression of controversial 
political, social, or religious ideas.** It is probably safe to say that the 
drafters of the first amendment never considered the possibility of using 
this constitutional right as a defense in a products liability suit. Yet it 
would not be illogical for a publisher to argue that its constitutional right 
to disseminate information would be unconstitutionally restricted by im- 
posing liability upon the publisher for every injury occurring as a result 
of the use of one of its publications.*° 

In a recently decided case, Walt Disney Productions v. Shannon,’® it 
was held that the producers of a television program were protected by the 
first amendment from tort liability for an injury sustained by an eleven 
year old who imitated an experiment suggested to him by the television 
show. Except for the fact that the Walt Disney case involved a television 
program instead of a book, the facts in the Disney case are similar to those 
in the Carter case. In both cases a child was injured while attempting to 
perform an experiment according to published directions (I am consider- 
ing television as a form of publication). It therefore becomes difficult to 
reconcile the holdings in the two cases. Perhaps the different holdings in 
the two cases results from the essential difference between a televi- 


sion program and a book. A television program is an intangible com- 





67 U.S. Const. amend. I reads as follows: 
(Amendment I) 
(Freedom of Religion, of Speech, and of the Press) 

Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, and to petition the Govern- 
ment for a redress of grievances. 

68 See, e.g., Cantwell v. Connecticut, 310 U.S. 296, 307 (1940) where the court held: 
‘‘The fundamental law declares the interest of the United States that the free exercise of 
religion be not prohibited and that freedom to communicate information and opinion be not 
abridged.’’ See also Cohen v. California, 403 U.S. 15, reh. denied, 404 U.S. 876, (1971). 

69 There are some restrictions to the ‘‘freedom of the press.’’ E.g., publishers cannot 
publish libelous information with immunity. See, e.g., Konigsberg v. State Bar of Califor- 
nia, 366 U.S. 36, reh. denied, 368 U.S. 869, (1961). 

70 Supra note 63. 

In Olivia supra note 63, it was held that first amendment immunity applied to televi- 
sion dramatization. (In this case a plaintiff claimed a T.V. dramatization of a rape was the 
stimulus that prompted several youths to rape her). 

Both of the above cases granted first amendment immunity to television programs. 

In Cibenko v. Worth Publishing, Inc., 510 F. Supp. 761 (1981) it was held that the 
publishers of a textbook were protected by the first amendment where no intent to defame 
could be shown. (The plaintiff in this case was a white policeman whose picture appeared 
in a sociology text. The policeman alleged the picture and the accompanying caption was 
defamatory because they suggested he possessed racial prejydice.) 
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munication of energy (i.e., electrical impulses); while a book, which is a 
tangible object, in some inarticulate manner seems to possess more of the 
qualities we normally identify with a ‘‘product.’’ This argument, of 
course, is not totally convincing because it is the ‘‘instructions’’ that are 
the ‘‘product’’ in both instances. 

A plaintiff might rebut the above argument by asserting that the first 
amendment immunity was never intended to provide tort immunity for 
consumer injuries.” Furthermore, there have traditionally been excep- 
tions carved out of first amendment immunity where ‘‘a clear and present 
danger’’ or ‘‘the imminence and magnitude of the danger’’ require that 
the press be held accountable for its publications.72 

At present, this question remains unsettled. For this reason, 
publishers should not rely totally upon first amendment protection. 
However, it should be remembered that the Disney case (as well as the 
Olivia case) are officially reported and, therefore, more likely to be relied 
upon than the Carter case which is not officially reported. 


VI. UNIVERSITY PUBLISHERS—HOW 
**“NEGLIGENT PUBLISHING’’ AFFECTS THEM 


There are approximately one hundred and twenty university presses 
in this country.”? Between seventy and eighty of these presses belong to 
The Association of American University Presses, Inc. (AAUP).7* This 


organization attempts to coordinate the flow of information between the 
various university publishers. According to an Association of American 
University Presses spokesman, most university presses do attempt to 
remove potentially hazardous matter from their publications through a 
process of pre-publication review, pre-release editing, and post- 
publication revision.’5 

Presentations are made, in the pre-publication stage, to an in-house 
editorial board. This board attempts to determine, among other things, 
whether the manuscript contains dangerous or libelous information. The 
board then recommends that a book be accepted or rejected for publica- 
tion. The publisher also has a manuscript reviewed by both inside (i.e., 
within the publishing company) and outside (i.e., not affiliated with the 
publisher) readers. Although the primary responsibility of these readers 
is to critique the substance of a manuscript (i.e., its technical accuracy), 





71 See note 96. 
72 The ‘‘clear and present danger’’ doctrine was the first formulated by Justice Holmes 
in Schenck v. United States, 249 U.S. 47 (1918). 
73 A university press is a publishing house owned and controlled by either a private 
or state university or college. 
74 The address of this organization is: 
The Association of American University Presses, Inc. 
1 Park Avenue, N.Y., N.Y. 10016 
75 This information about the AAUP and the information that follows was obtained in 
a telephone conversation with Mr. Jerry Lewis, a spokesman for the Association. 





226 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 2 


they do, presumably, have an opportunity to bring potentially dangerous 
information to the attention of editors. However, according to the 
Association of American University Presses’ spokesman, editors and 
reviewers employed by a publisher are ‘‘generalists,’’ who do not have 
sufficient specialized knowledge to locate dangerous material in the 
various books they examine. For this reason, according to the AAUP 
spokesman, a publisher’s ‘‘duty to test’’ is limited. 

The potential tort liability of university publishers under ‘‘negligent 
publishing’’ theory would generally be the same as the liability of other 
publishers. University presses, however, may be able to limit their prod- 
ucts liability in a number of ways not available to publishers not affiliated 
with universities. 

Publishing houses affiliated with state universities may be able to 
claim ‘‘governmental immunity from suit.’’ Because a university press, 
as part of the state university, is a branch of the state government, the 
press (although probably not its employees) may be immune from suits 
for ‘‘negligence.’’”* This immunity will, of course, vary from state to 
state. 

It is also possible that university presses are relatively immune from 
‘negligent publishing’’ liability because of the type of publications they 
print. According to the AAUP spokesman, most university press publica- 
tions relate to the humanities; univeristy presses print relatively few 
books concerning the ‘‘hard sciences’’ such as chemistry and physics. 
Additionally, university presses usually do not publish textbooks. 
Because the types of books normally published by university presses are 
less likely to contain ‘‘inherently dangerous’’ information, the readers of 
university press publications are less likely to be injured as a result of 
‘‘negligent publication.’’”7 


VII. CONCLUSION 


‘“‘Negligent publishing’ has not yet become a widely accepted 
branch of products liability law. Arguably, the precedential value of the 





76 See Ronwin v. Shapiro, 657 F.2d 1071 (9th Cir. 1981), where the court held that the 
Board of Regents of Universities and State Colleges of Arizona was protected by first amend- 
ment immunity. The student members of the Arizona Law Review, however, were not pro- 
tected by ‘‘government immunity.” 

U.S. Const. amend. XI reads as follows: 
(Amendment XI) 
(Restrictions of Judicial Power) 
The Judicial Power of the United States shall not be construed to extend to 
any suit in law or equity, commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or subjects of any foreign state. 

77 It is this author’s opinion that imposing ‘‘negligent publishing’’ liability upon 
university presses would have a ‘‘chilling effect’’ upon the dissemination of new ideas. The 
spectre of ‘‘negligent publishing’’ suits would probably force university presses to increase 
their liability insurance coverage. In order to avoid the extra cost of additional insurance, 
university publishers might well refuse to publish materials they would otherwise have 
printed. 
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unpublished Carter v. Rand McNally case is limited to the facts of that 
particular case. No other court has found a publisher guilty of ‘‘negligent 
publication.’’ The general trend in tort law, however, is to increase the 
protection offered consumers by expanding the scope of products liabili- 
ty law. For this reason it is not unreasonable to predict that other courts 
will eventually allow plaintiffs to bring suit using the ‘‘negligent 
publication’’ theory. Inevitably these suits will pit a plaintiff’s products 
liability action against a defendant’s first amendment ‘‘freedom of the 
press’’ defense. There are strong policy reasons for protecting consumers 
of manufactured products. There are equally strong policy reasons for 
protecting the ‘‘freedom of the press.’’ Devising a logical, predictable test 
to use in cases where there is a conflict between these two policies will 
present the courts with a dilemma that will not be easily resolved. 

Theoretically, the advent of ‘‘negligent publication’’ theory will in- 
crease the tort liability of publishers. But in reality a publisher’s products 
liability is probably limited to a relatively small class of books—text- 
books and other books inviting readers to perform dangerous activities. 
For this reason, university presses, which apparently do not normally 
print ‘‘inherently dangerous’’ information may be adequately protected 
from ‘‘negligent publication’’ liability by the safety precautions they 
presently use. 
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